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RELIGIOUS LIBERTY 
ASSOCIATION 


We believe in God, in the Bible as the word of God, and in the 
separation of church and state as taught by Jesus Christ; namely, that the 
church and the state have been placed side by side, each to work in its 
respective sphere. (Matt. 22:21; John 18:36.) 


We believe that the Ten Commandments are the law of God, and 
that they comprehend man’s whole duty to God and man. 


We believe that the religion of Jesus Christ is comprehended in the 
principle of love to God and love to our fellowman, and thus this religion 
needs no human power to support or enforce it. Love cannot be forced. 


We believe in civil government as divinely ordained to protect men in 
the enjoyment of their natural rights, and to, rule in civil things, and that 
in this realm it is entitled to the respectful and willing obedience of all. 


We believe it is the right and should be the privilege of every 
individual to worship or not to worship, or to change or not to change his 
religion, according to the dictates of his own conscience, but that in the 
exercise of this right he should respect the equal rights of others. 


We believe that all legislation which unites church and state is 


subversive of human rights, potentially persecuting in character, and opposed 


to the best interests of the church and of the state; and therefore, that it 
is not within the province of human government to enact such legislation. 


We believe it to be our duty to use every lawful and honorable 
means to prevent the enactment of legislation which tends to unite church 
and state, and to oppose every movement toward such union, that all may 
enjoy the inestimable blessings of religious liberty.: 


We believe in the individual’s natural and inalienable right of free- 
dom of conscience, and the right to profess, to practice, and to promulgate 
his religious beliefs; holding that these are the essence of religious liberty. 


We believe that these liberties are embraced in the golden rule, 
which says, ‘“Whatsoever ye would that men should do to you, do ye even 
so to them.” 
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Rhode Island’s two renowned and distinguished citizens, whose statues 

are in the United States Capitol, are General Nathaniel Green, of Revo- 

lutionary War fame, and Roger Williams, the great apostle of civil and 
religious liberty. 
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Our Cover Picture 


We travel to New England for our cover pic- 
ture this quarter; to Rhode Island, the smallest 
of the States and one of the original thirteen. 
The statue we feature was erected to honor 
the memory of one of her most illustrious sons, 
Roger Williams. It stands in a park that bears 
his name in the city of Providence. This capital 
city had its beginnings in the settlement he 
founded in 1636. 

He had been banished from his home in Mas- 
sachusetts for teaching and preaching opinions 
contrary to the state religion. To escape depor- 
tation to England, he fled in the dead of winter 
to the shores of Narragansett Bay, where he 
was befriended by Indians. 

For many weeks he suffered hardships and 
privations. The following summer his wife and 
two children joined him. Soon other settlements united with his, with 
Williams at their head, to form what is now the State of Rhode Island. 
To this new commonwealth were invited the persecuted of all faiths. He 
established a government which exercised authority “only in civil 
things.” He was truly the great apostle of religious liberty. 
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Ewing Galloway 


Nature Shares Its Blessings 


This Southern river flows peace- 
fully on day after day, sharing its 
life-giving water with farm and field. 
What an object lesson this quiet wa- 
terway and other tranquil scenes of 
nature all about us are to the quarrel- 
some peoples of the world. 

If only friendly relations could take 
the place of the spirit of war and com- 
motion; if only intolerance and the 
desire to dominate the lives of others 
would give place to the principles of 
freedom and good will, then surely 
peace and contentment, prosperity 
and plenty, would delight the hearts 
of all. 
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J. Scaylea from 
A, Devaney 


Under the Constitution we are 

vouchsafed certain rights. While 

enjoying these privileges we must 

not overlook the correlative obliga- 
tions on our part. 





The Citizen’s Obligations Under 


the Bill of Rights 


By THE HONORABLE DANIEL N. STEVENS 


Judge of the Superior Court of the State of California 
and for the County of Los Angeles 


[Judge Stevens formerly served as law secretary to the 
Supreme Court of California, as a deputy attorney general 
of California, and as a judge of the Los Angeles Municipal 
Court. He was appointed to his present office by Governor 
Earl Warren on August 7, 1950. Born January 13, 1916, 
he ts the youngest judge on the California Superior Court, 
which is the highest trial court in that State.] 


Every AMERICAN CITIZEN is generally fa- 
miliar with those liberties guaranteed him by the 
Federal Constitution. The foremost privileges estab- 
lished by the Bill of Rights, such as freedom of reli- 
gion, speech, and press and the right to a fair trial, 
have been enlarged upon and enforced by numerous 
judicial decisions. Discussion of these rights con- 
tinually serves as the basis for treatises in periodicals. 
In many communities, civil organizations sponsor an 
annual Bill of Rights week in a most commendable 
effort to keep before our citizenry the importance of 
preserving these fundamental rights so essential to a 
freedom-loving people. 

I sometimes wonder, however, if in the very laud- 
able concentration of attention upon the rights of the 
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This delightful scene is on the Pigeon River in Tennessee, and shows 
the dam at Pigeon Forge. This truly is one of America’s beauty spots. - 
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individual, we do not tend to overlook some of the 
correlative obligations which accompany the exer- 
cise of these privileges. I shall set forth briefly my 
views as to the responsibilities attaching to the guar- 
antees contained in the Bill of Rights. 

At the outset it should be observed that the Bill of 
Rights protects the individual only against govern- 
mental action. Thus the first ten amendments to the 
Constitution, commonly known as the Bill of Rights, 
afford him a shield against Federal invasion of his 
fundamental rights and the Fourteenth Amendment 
gives him similar protection against State and local 
action in derogation of these basic privileges. 

These fundamental rights, however, frequently 
have more to fear from private oppressors than from 
the minions of government. A common human tend- 
ency is to regard the Bill of Rights of primary impor- 
tance when seeking the exercise of one’s personal 
freedom but to ignore those guarantees when we dis- 
like the way in which another avails himself of such 
liberties. Such an attitude may result in such pressure 
by individuals or groups as to exclude for all practical 
purposes the free exercise of another’s rights. The 
fact that a citizen or private group of citizens, by 
threat or act of violence, or by discrimination, may 
as effectively deprive another of his rights as would 
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result from governmental action, without the consti- 
tutional constraint attending the latter type of inter- 
‘ference, should indicate the obligations of good citi- 
zenship which must be observed if freedom in this 
country is truly to be achieved. 

The good citizen has two general obligations with 
respect to the Bill of Rights: (1) To accord everyone 
else the right freely to exercise such liberties, and 
(2) not to abuse such liberties when exercising them 
himself. 

The duty of the citizen to permit his fellow citizen 
the right to pursue his own freedoms in the way he 
sees fit has been recognized by numerous statesmen 
and writers. Thus Abraham Lincoln, in a letter to 
H. L. Pierce (April 6, 1859), observed that “those 
who deny freedom to others deserve it not for them- 
selves, and, under a just God, cannot long retain it.” 
Phillip Massinger in The Duke of Milan wrote: 

“Pray you use your freedom, 
And, so far as you please, allow me mine, 


To hear you only; not to be compelled 
To take your moral potions.” 


In similar vein J. S. Mill in his treatise On Liberty 
said that “the only freedom which deserves the name 
is that of pursuing our own good in our way, so long 
as we do not attempt to deprive others of theirs, or 
impede their efforts to obtain it.” 

If we as individuals are intolerant of our fellow 
men, if we in our daily lives practice discrimination 
because of race or color or religion, we undermine the 
very foundation for freedom from tyranny to be 
found in the Bill of Rights. 

It should be recognized also that the liberties 
granted by the Bill of Rights are subject to abuse. 
One who exercises his constitutional privilege with- 
out consideration for the rights of others or of the con- 
sequences to them may by his actions cause a popular 
demand for the enactment of legislation restricting 





the exercise of a right which would be recognized as 
perfectly proper if reasonably used. r 

Let us-examine more closely these two general 
obligations in relation to the more fundamental spe- 
cific guarantees of the Bill of Rights. 


Freedom of Religion 
Frederick the Great in his Cabinet Order of June 
22, 1740, decreed: “All religions must be tolerated, 
and the sole concern of the authorities should be to 
see that one does not molest another, for here every 
man must be saved in his own way.” 
Even though, in this country, in a number of recent 


-decisions, the Supreme Court of the United States 


has recognized the right of members of religious sects 
or denominations to solicit the sale of religious litera- 


-* ture and to encourage the acceptance of the particular 


religious belief espoused by door-to-door solicitation, 
even without compliance with local licensing ordi- 
nances, the manner of solicitation has received judi- 
cial serutiny. 

For example, Mr. Justice Jackson, in Douglas v. 
Jeannette, 319 U.S.:157, spent many pages of his 
written opinion reciting what he considered to be 
abuses in the manner in which members of a certain 
religious sect descended upon the City of Jeannette, 
Pennsylvania, for the purpose of selling its literature. 
Justice Jackson’s view that members of one religious 
denomination have no right, under the Constitution, 
to force their doctrines upon others was very frankly 
conceded by him to be “induced in no small part by 
the facts recited.” 

Here, then, was a case wherein the opinion of a 
number of judges of the highest court in the land 
was influenced by the manner of exercising the con- 
stitutional guaranty of freedom of religion. By the 
narrow margin of a single vote was the fundamental 
right of soliciting the sale of religious literature up- 
held against the encroachments of city licensing ordi- 
nances—a right which almost was lost because of the 
objectionable obtrusiveness which certain members of 
the Supreme Court believe attended the exercise of 
this right. 

That the manner of exercising the right to solicit 
may put it beyond constitutional protection has been 
held in Prince v. Massachusetts, 321 U.S. 158, 
wherein the conviction of the guardian of a child of 











Those who deny freedom to others de- 
serve it not for themselves, and, under a just 
God, cannot long retain it. 


—Abraham Lincoln in a letter 
to H. L. Pierce in 1859. 
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D. W. Corson from A. Devaney 


The highest court has upheld the right of door-to-dopr solicitation 

and sale of religious literature. Everyone who exercises this Con- 

stitutional privilege should guard well his behavior and conduct. 

Courtesy and kindness toward others always help to uphold the 
principles of good citizenship. 


nine for violation of the State child labor law in per- 
mitting the child to sell religious publications on the 
street was upheld. Profane abuse of a public officer 
while engaged in solicitation of funds was not held 
to be privileged. 

Those who abuse the exercise of their religious 
liberty by thus unreasonably engaging in its pursuit 
to the unnecessary discomfort of others are thereby 
failing in an obligation attendant to the right. To per- 
sist in such a course of conduct may result ultimately 
in a loss of that right. 

Free access to radio and other media of communi- 
cation should be accorded all religious denominations, 
but the practical realization of such a right will most 
certainly be jeopardized should the public utterances 
of any one sect incite public discord by the use of 
intemperate and disparaging language. 

American parents should cherish their right to send 
their children to schools owned, operated, and main- 
tained by the religious denomination of which they 
are members. Our children are not required, as in 
Russia, to attend public or government-operated 

schools, provided they are furnished adequate educa- 

tional facilities in parochial schools. There appears 
to be a growing inclination, however, on the part of 
parents who avail themselves of the privilege to send 
their children to a church school to feel that they are 
being discriminated against in that their tax pay- 
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ments are used for the maintenance of public schools, 
the benefits of which their children do not receive. 

Consequently, some religious denominations as 
well as some parents of parochial school children 
argue that similar benefits to those received by public 
school children, such as free books and free transpor- 
tation to and from school, should be supplied students 
in church school by the State. 

Although payments for school transportation by a 
school board to parents of children attending paro- 
chial schools have been held not to violate the pro- 
vision of the First Amendment to the United States 
Constitution, which guarantees the separation of 
church and state, on the ground that protection of 
children attending church schools from the hazards 


-of traffic was justifiable under the same considera- 


tions which support police and fire protection and 
other governmental services (Hverson v. Board of 
Education, 330 U.S. 1), those who would retain the 
right to send their children to a chureh school should 
guard against seeking or accepting publie funds in 
the exergise of this right. For history and experience 
show that governmental grants-in-aid usually are 
accompanied by governmental regulation. Therefore 
to maintain secure the barrier between the state and 
the chureh school, the individual should avoid 
abusing his church school privilege by seeking the 
maintenance of these private institutions with Gov- 
ernment funds. 


Freedom of Speech and Assembly 


One of the more interesting anomalies of our 
American scene is the use-of picket lines by extreme 
reactionary and radical groups respectively to boy- 
cott meetings held by one another. Thus the right to 
picket, a form of free speech and assembly, is con- 
verted into a means of discouraging free speech. The 
leftwing groups which picket a meeting of Gerald 
L. K. Smith followers in turn are likely to find a 
similar picket line erected when they hold a meeting 
to hear Harry Bridges or Paul Robeson. 

In my opinion, the failure thus to accord every- 
one else the right to speak or to assemble freely by 
utilizing the pressure of a picket line is an act incom- 
patible with the right of free speech and assembly and 
is violative of the principles of good citizenship. 

That the right of free speech can be abused so as to 
lose constitutional protection has been judicially 























established. As stated by Mr. Justice Oliver Wendell 
Holmes in Schenck v. United States, “The most 
stringent protection of free speech would not protect 
a man in falsely shouting fire in a theater and causing 
a panic.” 

The right of free speech should carry with it the 
obligation to refrain from inciting racial or religious 
intolerance or of advocating the overthrow of govern- 
ment by force and violence. 

An obligation of freedom of speech is that the 
speech be truthful. Not only is truthful utterance a 
moral obligation, but the California Supreme Court 
has held that although the right to picket is an inci- 
dent of freedom of speech, the use of false or untruth- 
ful statements in connection with picketing may be 


enjoined. (Magill Bros. v. Bldg., Service, etc. Union, - 


20 Cal. 2d 506.) 


Freedom of the Press 


Serious criticism has been directed toward the 
press in this country on the asserted ground that our 
press is dictated and controlled by interests which 
will permit no views or facts to be printed contrary 
to the views of the publisher. Because of the relatively 
few newspapers compared to our total population, 
freedom of the press would seem to carry with it the 
correlative obligation for the publisher to print views 
with which he himself does not agree. 

Benjamin Franklin, in An Apology for Printers, 
wrote: “It is unreasonable what some assert, ‘that 
printers ought not to print anything -but what they 
approve’; since if all of that business should make 
such a resolution, and abide by it, an end would 
thereby be put to free writing, and the world would 
afterwards have nothing to read but what happen’d 
to be the opinions of printers.” 

Freedom of the press, like the other basic guaran- 
tees of the Bill of Rights, can be abused by the adop- 
tion of policies of religious, racial, and political in- 
tolerance. Because of its more widespread impact and 
influence, the press has the obligation to be truthful 
in its reporting. J. Fenimore Cooper (The American 
Democrat, XXV, 1838), well said: “The press, like 
fire, is an excellent servant, but a terrible master.” 


The Right to a Fair Trial 


The Fourth, Fifth, Sixth, Seventh, and Eighth 
amendments to the Constitution are guarantees estab- 
lished to accord one accused of crime a fair trial in 
Federal courts, and the Fourteenth Amendment 
similarly ensures a fair trial in State courts. If a fair 
trial is to be secured, however, various obligations 
arise on the part of the citizen. 

For example, if one has viewed facts relative to a 
case on trial, he should make himself available as a 
witness and not avoid service of subpoena for his own 
personal convenience. Such an individual may be 
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the only witness on an essential issue of the case, and 
his failure to testify may result either in the release 
of a guilty man or in the conviction of an innocent 
one. 

The good citizen also will allow the law to take its 
proper course and will not substitute mass judgment 
by lynching or other means of taking the law into 
his own hands. A fair trial encompasses the right to 
a hearing by an impartial tribunal, upon competent 
testimony, with a right to confront and be confronted 
by the witnesses who testify. 

Jury service is another obligation of good citizen- 
ship if the right to a fair trial is to have full signifi- 
cance. The call to jury service should be welcomed 
as an opportunity to render material assistance in 
the administration of justice. During my three years 
on the bench I have yet to find a juror, however re- 
luctantly he may have begun his term of jury duty, 
who has not expressed sincere appreciation for his 
experience as a trial juror. The obligation of a juror, 
once called to service, is to follow fully and explicitly 
the court’s instructions on the law and not to substi- 
tute therefor bias or prejudice for or against any 
witness or party to the action. As we frequently ad- 
monish our juries in California, “Remember that you 
are not partisans or advocates in this matter, but are 
judges. The final test of the quality of your service 
will lie in the verdict which you return to the court, 
not in the opinions any of you may hold as you retire. 
Have in mind that you will make a definite contribu- 
tion to efficient judicial administration if you arrive 
at a just and proper verdict in this case. To that end, 
the court would remind you that in your deliberations 
in the jury room there can be no triumph excepting 
the ascértainment and declaration of the truth.” 

Some enemies of our American institutions abuse 
their constitutional rights to a fair trial by trying to 
create eonfusion and delay and thus impede the 
orderly processes of the law. But we must guard 
against the temptation to restrict fundamental rights 
when we see certain privileges abused, or they will be 
unavailable even for proper utilization. 


Conclusion 


Abuses of the privileges guaranteed by the Bill of 
Rights and failure to accord these liberties to every- 
one on the same basis are likely to result either in 
more governmental regulation and restriction on the 
enjoyment of these rights or in social and political 
disintegration. 

Unless we recognize our obligations as free citizens 
neither to abuse our own exercise of these liberties 
nor to restrict the rights of others to exercise their 
rights freely, we may awake some morning to find 
that our Bill of Rights is gone. Surely so priceless a 
constitutional heritage is worth the obligations its 
preservation imposes on each of us. 
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Vernon Nye, Artist 


“What reason can be behind a law which permits 

the sale of bread, milk, and eggs on Sunday, and 

prohibits the sale of meat and fish? Why should it 

be legal to sell gasoline, oil, and tires on Sunday, 

but not antifreeze or road maps? Why should it be 

legal to sell real property on Sunday, but not 
personal property?” 


New York Sunday Law 


to Be Tested 


By A. W. JOHNSON, Ph.D. 


R icextiy Sam Friedman and Sam 
Praska were arrested for selling fresh meat on Sun- 
day in New York City in violation of that State’s 
“Sabbath” law, which reads as follows: “The first 
day of the week being by general consent set apart 
for rest and religious uses, the law prohibits the doing 
on that day of certain acts hereinafter specified, 
which ‘are serious interruptions of the repose and 
religious liberty of the community.”—Article 192, 
Section 2140, New York Penal Laws. 

Section 2143 of the above article stipulates: “All 
labor on Sunday is prohibited, excepting the works 
of necessity and charity. In works of necessity or 
charity is included whatever is needful during the 
day for the good order, health or comfort of the 
community.” 

Then follows Section 2144 which contains the 
following exemption for “persons observing another 
day as Sabbath”: “It is sufficient defense to a prose- 
cution for work or labor on the first day of the week 
that the defendant uniformly keeps another day of 
the week as holy time, and does not labor on that 
day, and that the labor complained of was done 
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in such manner as not to interrupt or disturb other 
persons in observing the first day of the week as 
holy time.” 

From the facts established in the court, and set 
forth in the brief by Dr. Leo Pfeffer, attorney for 
Defendants-Appellants, the defendants are both or- 
thodox adherents of the Jewish faith. They are re- 
tailers of kosher meat on the East Side of New York 
City. Both possess a fixed, immutable belief in the 
sanctity of Saturday as the Sabbath, upon which they 
may not trade or work. Neither has ever performed 
any labor or engaged in any business on Saturday. 

The evidence further indicated that while the 
defendants had engaged in the retail sale of un- 
cooked flesh on Sunday (they regularly observe Satur- 
day out as their holy time and do not labor on that 
day), the sale of meats referred to was conducted 
in such a manner as not to disturb other persons ob- 
serving the first day of the week as holy time. 

Although Section 2147 under Article 192 grants 
many exceptions to the statute in question, per- 
mitting the sale of all kinds of food up until ten 
o’clock in the morning, allowing delicatessen dealers 
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and bakeries to sell and deliver cooked and prepared 
foods between the hours of four o’clock in the after- 
noon and seven-thirty in the evening, prepared to- 
bacco, bread, milk, eggs, ice, soda water, fruit, flow- 
ers, confectionery, souvenirs, newspapers, gasoline, 
oil, tires, drugs, medicines, and surgical instruments 
may be sold any time of the day. Despite the fact 
that the defendants pointed out that for many years 
there have been widespread violations of the New 
York Sabbath laws by large commercial enterprises, 
such as radio and television broadcasting companies, 
sports promoters, chain stores, and many others, and 
that such violations have been acquiesced in and 
have not been prosecuted by the police authorities, 
Friedman and Praska were convicted by the Court 
of Special Sessions of the City of New York, and 
were required to pay their fine or be imprisoned. 
Defendants served notice of appeal from the judg- 
ments of conviction, and from their affirmance by 
the Appellate Division of the Supreme Court to the 
Court of Appeals, which is New York’s highest 
State court. -The Court of Appeals sustained the de- 
cisions of the lower courts. 

A request for an appeal of the case to the Supreme 
Court of the United States and brief is now being 
prepared by Dr. Leo Pfeffer, practicing attorney 
in New York City. 

Dr. Pfeffer, in his brief to the Court of Appeals 
(pages 39, 40), very properly raises the following 
pertinent questions: “What reason can be behind 
a law which permits the sale of bread, milk, and eggs 
on Sunday and prohibits the sale of meat and fish ? 
Why should it be legal to sell gasoline, oil, and tires 
on Sunday but not antifreeze or road maps? Why 
should it be legal to sell real property on Sunday but 
not personal property? Is beer more nutritious than 
butter, that the former should be permitted and the 
latter proscribed ? 

“The test cannot be importance to the community, 
for it can hardly be said that it is more important 
to attend a professional football game than to have 
one’s hair cut. The test cannot be disturbance of the 
rest and repose of the community, for barbering and 
retail selling are prohibited, whereas professional 
football and baseball are allowed. If the sale of milk, 
eggs, ice, fruit, and flowers is permitted on the 
ground that they are perishable, why is the sale of 
even more perishable uncooked meat and fish pro- 
hibited ?” 

The facts are that Sunday laws are never con- 
sistent. A close analysis of Sunday laws will reveal 
that they are noted for their inconsistencies. Part 
of this may be due to the efforts put forth to en- 
deavor to conceal their religious nature. 

New York’s present Sunday law is a slight modi- 
fication of her first Sunday law, made after she 
became an independent State and adopted in 1788, 
which in turn grew out of her Colonial Sunday laws. 
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The Religious Nature 
of Sunday Enactments 


The preamble of a colonial New York Sunday 
law, passed in 1695, clearly shows the religious 
nature of these enactments. It was entitled “An 
Act Against the Profanation of the Lord’s Day 
Called Sunday.” It began: “Whereas the true 
and sincere service and worship of God... is 
often profaned and neglected by many of. the 
inhabitants and sojourners .. . , who do not keep 
holy the Lord’s day, but in a disorderly manner, 
accustom themselves to travel, laboring, work- 
ing, shooting, fishing, sporting, playing, horse- 
racing, frequenting of tippling-houses, and the 
using many other unlawful exercises . .. , to 
the great scandal of the holy Christian faith.” 


Bi 


The immediate forerunner of New York’s Article 
192 of the Penal Law is said.to be an act passed in 
1695, entitled “An act against the profanation of 
the Lord’s Day ealled Sunday.” 

Its preamble declared: “Whereas the true and 
sincere service and worship of God .. . is often pro- 
faned and neglected by many of the inhabitants and 
sojourners ... , who do not keep holy the Lord’s day, 
but in a disorderly manner, accustom themselves to 
travel, laboring, working, .. . and the using many 
other unlawful exercises . . . to the great scandal 
of the holy Christian faith.” 

In colonial New York, as in other colonies, there 
was a union of church and state, and the Sunday 
laws promulgated by both the Dutch and the English 
were religious enactments. 

Even as early as 1788 New York’s Sunday law 
contained an exemption similar to the present one 
for those who conscientiously observed some day 
other than the first day of the week. The New York 
court might well have applied in the cases of Fried- 
man and Praska the reasoning of the Indiana Su- 
preme Court in the case of Johns v. State, 78 Ind. 
332 (1881), when that court said: 

“The framers of the statute meant to leave it to 
the consciences and judgments of the citizens to 
choose between the first and the seventh day of the 


LIBERTY, 1951 























week. One or the other of these days they must re- 
frain from common labor. Which it shall be is to be 
determined by their own consciences. It was not 
the purpose of the lawmakers to compel any class 
of conscientious persons to abstain from labor upon 
two days’ in every week. Without the proviso which 
is said to break down the law, a large number of 
citizens would be compelled to lose two days of labor. 
One day, because of their conscientious convictions of 
religious duty, and one by the command of the mu- 
nicipal law. We know that there are sects of Chris- 
tians who conscientiously believe the seventh day 
to be the divinely ordained Sabbath. We know, too, 
that there is a great people, who, for many centuries, 
and through relentless persecution and terrible trials, 
have clung with unswerving fidelity to the faith 
of their fathers that the seventh day is the true Sab- 
bath. If the proviso were wrenched from the statute, 
these classes of citizens would be compelled, in obedi- 
ence to their religious convictions, to rest from labor 
on the-seventh day, and, by the law, also compelled 
to refrain from common labor on the first day of 
the week. A leading and controlling element of our 
system of government is that there shall be absclute 
freedom in all matters of religious belief.” 

On the contrary, the New York courts held that 
the term “work or labor” in the exemption clause 
does not cover a business transaction such as selling 
fresh meat. 

‘the religious nature of Sunday laws and their 
status as an aspect of church-state union is manifest 
in any objective consideration of their historical 
development. The first Sunday law known was pro- 
mulgated by Constantine, the first Christian emperor 
of Rome, who made Christianity the official religion 
of the Roman Empire. 

The first Sunday law to be promulgated in what 
is now the United States was the Virginia law of 
1610. This law, a product of the church-state union 





DEATH THE EXTREME PENALTY 


Just three years after Jamestown was founded, in 1607, a drastic Sunday 
law was enacted by the Virginia colonists. This stringent law required 
that everyone should attend divine service twice on each Sunday. The 
first failure to be present meant loss of their provision for the week. A 
second fault meant not only the loss of their food but also punishment 
by whipping. For a third failure the law said that the penalty was death. 
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of that colony, provided: “Every man and woman 
shall repair in the morning to the divine service and 
sermons preached upon the Sabbath day, and in the 
afternoon to divine service, and catechising, upon 
pain for the first fault to lose their provision and 
the allowance for the whole week following; for the 
second, to lose the said allowance and also be whipt; 
and for the third to suffer death.”—-Henning, Vir- 
ginia, Statutes 123. 

In England, where as in Rome there was a union 
of church and state, Sunday laws were frankly re- 
ligious as the English statute of 1697 shows (29 
Carol. II). It provided: “For the better observation 
and keeping holy the Lord’s Day commonly called 
Sunday, be it enacted ... that... all and every 
person ... shall on every Lord’s Day apply them- 
selves to the observation of the same by exercising 
themselves thereon in the dutyes of piety and true 
religion publiquely and privately and that noe trades- 
man, artificer, workemen, labourer, or other person 
whatsoever shall doe or exercise any worldly labour.” 

Subsequent Sunday laws adopted in the English 
colonies and later by the States were practically 
transcripts of the above English law. That these 
laws, like all Sunday laws, were and are intended 
to be religious laws must be admitted by the candid 
observer and as was so frankly stated by the ap- 
pellate division of the Supreme Court of the State 
of New York, when it said: “Our laws for the ob- 
servance of the Sabbath are founded upon the com- 
mand of God at Sinai that we should ‘Remember 
the Sabbath day to keep it holy.’ ”—Matter of Rupp, 
33 App. Div. 468, 472 (1898). 

The Supreme Court of the United States has held 
repeatedly during the past quarter century that the 
First Amendment to the Constitution of the United 
States, stating that “Congress shall make no law 
respecting an establishment of religion, or prohibit- 
ing the free exercise thereof,” is made applicable to 
the States through the due process clause of the 
Fourteenth Amendment, which provides, “nor shall 
any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to 
any person within its jurisdiction the equal pro- 
tection of the laws.” 

In the ease of Gitlow v. New York (1925), Mr. 
Justice Sanford, speaking for the court, said: “For 
the present purposes we may and do assume that 
freedom of speech and of the press—which are pro- 
tected by the First Amendment from abridgement 
by Congress—are among the fundamental personal 
rights and liberties protected by the due process 
clause of the Fourteenth Amendment from impair- 
ment by the states.” 

Again in De Jonge v. State of Oregon (1937), 
the court ruled that “freedom of speech and of the 
press are fundamental rights which are safeguarded 
by the due process clause of the Fourteenth Amend- 
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ment of the Federal Constitution.” (This position 
has been taken by the court in a whole list of cases 
since the above.) 

Mr. Justice Black, speaking for the Supreme Court 
of the United States in Everson v. Board of Educa- 
tion of Township of Ewing, 330 U.S. 1 (1947), de- 
fined the “establishment of religion” clause of the 
First Amendment as follows: “The ‘establishment 
of religion’ clause of the First Amendment means 
at least this: Neither a state nor the Federal Govern- 
ment can set up a church. Neither can pass laws 
which aid one religion, aid all religions, or prefer 
one religion over another. Neither can force nor 
influence a person to go to or remain away from 
church against his will or force him to profess a be- 
lief or disbelief in any religion. No person can be pun- 
ished for entertaining or professing religious beliefs 
or disbeliefs, for church attendance or nonattendance. 
No tax in any amount, large or small, can be levied to 
support any religious activities or institutions, what- 
ever they may be called, or whatever form they may 
adopt to teach or practice religion. Neither a state 
nor the Federal Government can, openly or secretly, 
participate in the affairs of any religious organiza- 
tions or groups and vice versa. In the words of Jef- 
ferson, the clause against establishment of religion 
by law was intended to erect ‘a wall of separation 
between Church and State.’” (Italics ours.) 

This definition was again confirmed the following 
year by the Supreme Court in McCollum v. Board 
of Education, 333 U.S. 203 (1948). 

It is contended that this definition of the “estab- 
lishment of religion” clause by our highest court is 
in keeping with the historic background and use 
of that term by the American people. In the early 
days of our Colonial government there existed the 
state-established church in the various colonies. This 
relationship has been referred to as a single estab- 
lishment or a monogamous union. Later on, as other 
religions clamored for recognition and for financial 
consideration in particular, such recognition was ac- 
corded them by law, thereby setting up a multiple 
establishment of religion, or what has been termed 





a polygamous union. Professor R. Freeman Butts 
in his book American Tradition in Religion and Edu- 
cation (Beacon Press, 1950) has ably pointed out, 
that by the time of the adoption of the First Amend- 
ment to our Constitution the States which had previ- 
ously had a single “establishment of religion” had 
either discarded it or had adopted a multiple estab- 
lishment of religion. Therefore when Congress 
adopted the First Amendment, it meant precisely 
what it said; namely, that Congress is not to show 
preference to any religion, be it one or many. With 
the adoption of the Fourteenth Amendment to the 
Constitution in 1868, the same restrictions were 
placed upon the States, and our highest court has so 
declared. 

It cannot be denied that Sunday laws aid religion 
(that part of Christianity which observes Sunday) 
and shows preference to that religion over any other. 
In their earliest forms the avowed purpose of Sun- 
day laws was to influence or force people to go to 
church and to punish people who did not attend 
church. Their motive is religious, as the terms “Sab- 
bath laws,” “Sabbath Breaking,” “The Lord’s Day,” 
“Holy Time,” “Holy Christian faith,” “Sancetified 
Holy Day,” “Christian Sabbath,” and many others 
used in conjunction with Sunday laws clearly indi- 
cate. They are supported for religious purposes by 
such sectarian organizations as the Lord’s Day Al- 
lianee. See the New York Times, December 7, 1948. 

They violate the “equal protection” clause of our 
Constitution and the guarantee of religious liberty 
of Jews, Seventh-day Adventists, Seventh Day Bap- 
tists, Mohammedans, and others who conscientiously 
observe some other day than Sunday for religious 
purposes, including countless others of our popula- 
tion who do not choose to worship on Sunday or ob- 
serve it as a day of rest. 

They breach the wall separating church and state 
and clearly constitute statutes “respecting an estab- 
lishment of religion” as defined by the Supreme 
Court in both the Everson and McCollum decisions. 

It naturally follows, therefore, that Sunday laws 
as ordinances of the “Christian religion” whose dese- 
eration is protected by the legislature in an effort 
to “protect” Christianity as “the recognized religion” 
are unconstitutional. 

In recent years attempts have been made to sup- 
port Sunday laws as police power measures. As 
statutes in the interest of health, morals, and the 
general welfare of society their purpose is to protect 
persons “from the physical and moral debasement 
which comes from uninterrupted labor.” Granted 
that such powers are entirely. within the prerogative 
of the legislature and, therefore, constitutional, the 
religious implications would be removed by eliminat- 
ing the designation of Sunday and making it one 
day of rest in seven. In this way protection to health 
would be assured and all grounds for religious dis- 


LIBERTY, 1951 











criminations removed. A number of States, such as 
California, Arizona, Oregon, Wisconsin, and Wy- 
oming, have repealed their Sunday laws and in the 
interest of health have enacted statutes requiring 
one day of rest in seven without designating the day. 
See, for example, Deering’s California Code, Labor, 
Sec. 552 (1943); 2 Wisconsia Statutes, Ch. 351, 
Sec. 50 (1947). Such laws are commendatory. 
New York, in the interest of health, has enacted 
a one-day-of-rest-in-seven law which is to be found 
in Section 161 of her Labor Law, where it properly 
belongs. But she failed upon the passage of her one- 
day-of-rest-in-seven statute to remove her Sunday 
law, which from its enactment thirty years ago, de- 
spite slight changes made by the legislature since 
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Misr Americans have long believed that 
one of the firmly established traditions of our na- 
tional way of life has been the principle of separation 
of church and state as defined in the First Amend- 
ment to the Constitution in the words, “Congress 
shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof.” 
There has been little disagreement that the principle 
of separation has meant the protection of religious 
freedom and the right of individuals to worship and 
believe as they see fit according to conscience. This 
right has been embodied securely in the second clause 
of the First Amendment, which guarantees “free ex- 
ercise” of religion, and in the bills of rights of the 
state constitutions. 

In recent years, however, attention has been di- 
rected to the other aspect of the principle of the 
separation of church and state as defined in the First 
Amendment, namely, the prohibition concerning “an 
establishment of religion.” Two recent Supreme 
Court decisions in the Everson and McCollum cases, 
along with their attendant bitter controversies, have 
made it clear that there is much less common agree- 
ment in the public mind concerning the meaning 
of the first clause of the First Amendment. 

It is the meaning of the “establishment of reli- 
gion” clause that is now being disputed so vigorously 
with respect to its application to education. Some 
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that time, is, and it has always been the intent that 
it should be, a religious law per se. 

We shall watch the developments in the New York 
case with interest. 


(Dr. Johnson was on the Pacifie coast when he 


-finished this article.) A Religious News Service 


item of February 16 says: 

“NEW YORK—The United States Supreme 
Court has agreed to review the conviction of two 
New York City Jewish butchers charged with selling 
uncooked meat on Sunday in violation of the state’s 
‘Sunday law,’ it was announced here by the American 
Jewish Congress.” . H. H. V. 


Dr. R. Freeman Butts 
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prominent Roman Catholic and Protestant groups 
are insisting that this clause means simply that the 
federal government may not. give support or special 
privileges to a single church in preference to other 
churches. They thus argue that the federal and state 
governments may properly “cooperate” with many or 
all churches just so long as the government treats all 
churches fairly and impartially and does not interfere 
with the free exercise of religion. 

This would mean for education that the state 
could constitutionally promote and even support edu- 
cational activities designed to help individuals avail 
themselves of religious instruction. Specifically, some 
Protestants argue that religious instruction in public 
schools would be perfectly proper and indeed de- 
sirable and necessary, so long as sectarian instruction 
is not forced upon those who do not wish it, thus pre- 
serving the principle of freedom of conscience. Like- 
wise, some Catholics argue that the use of public 
funds for the support of certain activities related to 
their parochial schools not only would be permissible 
but would be a wise and desirable public policy. 
Under this heading would come the use of public 
funds for the transportation of children to chureh- 
controlled schools, free textbooks, school lunches, and 
health and medical services to.these children. In this 
view any defensible meaning of the principle of sepa- 
ration of church and state would permit “eoopera- 
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tion” between church and state. Such cooperation, 
they maintain, would not infringe upon religious 
freedom so long as the state does not give preference 
to a single “establishment of religion.” 


Original Meaning of “Establishment” 


It thus becomes necessary for Americans and 
especially for professional educators to look again at 
the historical meaning of “an establishment of re- 
ligion” in order to see what validity these new argu- 
ments may have. Let us consider very briefly what 
the original meaning of “an establishment of reli- 
gion” was as practiced in some of the American col- 
onies in the seventeenth century. Establishment had 
two aspects: It meant, first, that the state used the 
foree of law to give financial support to the estab- 
lished church. The state levied taxes upon all persons 
without regard to their religious beliefs, collected 
taxes for the support of clergymen and for the build- 
ing and maintaining of churches. The state used its 
coercive power. to punish with fines or imprisonment 
those who failed to pay their religious taxes. 

Establishment meant, secondly, that the state gave 
legal and moral support to the doctrines and public 
worship of the established churches. The state pro- 
hibited by law the free exercise of religion. No reli- 
gious beliefs except those of the legally approved 
religion could be publicly stated or taught without 
danger of legal punishment by the state. Public 
ottice holders in the state were required to be reli- 
giously orthodox and to take an oath to that effect. 
Clergymen were required by law to conform to the 
doctrines and methods of worship of the established 
church, and all persons, regardless of belief, were 
compelled by law to attend the public services of 
the established church and were subject to fines and 
penalties for failure to do so. 

These, then, were the two principal aspects of the 
original meaning of “an establishment of religion” : 
the financial support of religion by public funds and 
the legal enforcement of orthodox doctrines and modes 
of worship. 


Original Meaning of “Separation” 


It is clear, then, that one of the dominant tradi- 
tions in early colonial America was the belief that 
church and state were legitimate partners in the 
propagation and maintenance of an established reli- 
gion. It should be noted immediately, however, that 
a second and equally authentic tradition was present 
in other colonies almost from their beginnings. This 
was the tradition of “separatism” which began as 





a minority viewpoint in the early seventeenth cen- 
tury but which became a majority point of view to- 
ward the end of the eighteenth century. As the tradi- 
tion of separatism won its way in principle, the 
practice of establishment began to crumble on many 
fronts, until a high degree of separation was eventu- 
ally won. 

The theory of separation of church and state had 
its roots in the sixteenth and seventeenth centuries 
among several Protestant sects of Europe who re- 
sisted any civil or ecclesiastical authority that tried 
to enforce uniformity. of belief. Thus, to achieve 
freedom of conscience for themselves and for others 
they fought against any union of church and state. 
They argued that all churches were voluntary as- 
sociations of believers, and therefore they could brook 
no interference of the civil power with ecclesiastical 
affairs. Since religion is an individual relationship 
between each individual and God, they said, any 
coercion upon individuals is sinful and useless; the 
state must confine itself to civil affairs and leave re- 
ligion to voluntary religious agencies. 

One of the most effective early statements of the 
principle of separation in America was made by 
Roger Williams, who believed that conflict among 
various religions could end only when there was 
complete separation between church and state, when 
all connections between civil and religious author- 
ities were cut away. Neither should try to control 
the affairs of the other. All religious beliefs should 
not only be allowed freedom to exist, but the state 
must not infringe the equal rights of any religious 
belief, Christian or non-Christian. He even held that 
freedom of non-belief should be allowed by the state. 
Only in these ways may the true welfare of the state 
as well as of all religions be achieved. 

Needless to say, such “radical” views as those ex- 
pressed by Roger Williams in the seventeenth century 
did not immediately change the picture of the domi- 
nant outlook toward establishment, but they did take 
root ever more firmly among larger numbers of peo- 
ple, especially among the non-conformist and dissent- 
ing groups that came to America in increasing num- 
bers in the seventeenth and eighteenth centuries. 
Above all, the most important factor in the growth of 
freedom was the rapid increase of a wide variety of 
religious groups which soon began to attack the 
entrenched establishments. 

In the eighteenth century two things happened. 
The first is very familiar. It was the effort to main- 
tain the public support of a single establishment but 
at the same time to give greater toleration to non- 
conformist religious groups. Thus gains were made 
for the “free exercise” of religion, but the financial 
support of the single establishment was maintained. 
Even though dissenting groups could practice their 
own faith in public worship they were still required 
to pay taxes for the single preferred church. 
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Back in early colonial America ¢ 
it was the accepted thing to f 
expect that when one paid his 
taxes a good proportion would go for the support of the estab- 
lished church. Under the leadership of men like Williams, and 
later Jefferson, Madison, and others, a change was made in the 
thinking of men. After the passing of the Bill of Rights a separa- 
tion was made, and taxes were collected only for things civil. 
Religion, under the support and guidance of its own adherents, 
has prospered and grown unhampered by civil control. 


Then, in several colonies a second thing happened, 
and this has either been forgotten or purposely over- 
looked by those who demand more cooperation 
between church and state today. This was the effort 
to recognize several churches as equal members of 
the established religion and to give them all financial 
support through the force of law. The term “estab- 
lishment” came to be applied, not just to one church, 
but to any and all churches that had legal and finan- 
cial connections with the state. To distinguish this 
form of establishment from the earlier form I shall 
call it a multiple establishment of religion. 

During the eighteenth century the dissenting 
groups became restless under the financial obligations 
laid upon them by the standing orders. Despite their 
greater freedom to organize and to worship they 
found that “free exercise” was still a shadowy grant 
of toleration so long as the single establishments had 
the privileges of tax support. They therefore worked 
to gain exemption from the religious taxes and then 
demanded the complete disestablishment of the stand- 
ing orders. The established churches, for their part, 
tried to save what they could by persuading the legis- 
latures to open up the tax privileges to those dissent- 
ing groups that had grown strong enough to threaten 
complete disestablishment. By this compromise more 
and more churches were admitted into the establish- 
ment and given the legal right to tax their members 
for the support of their own clergymen, churches, and 
-publie worship. ; 

For example, by laws passed in 1727 in Massa- 
chusetts and Connecticut, Episcopalians were given 
the right to have their local taxes applied to the sup- 
port of their own clergy, even though the Congrega- 
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tional Church was most widely recognized as the 
established church. But when Episcopalians gained 
the legal and financial right to support their own 
churches from tax funds it can truly be said that a 
multiple establishment had been achieved. By the 
time of the First Amendment, in 1789, there were no 
longer single establishments of religion in New Eng- 
land: Massachusetts, New Hampshire, and Connecti- 
cut used tax funds for the support of any Protestant 
minister of whatever denomination who might be 
elected by a majority of voters in town meeting. This 
was multiple establishment. 

Similarly in the South all remaining single estab- 
lishments became multiple establishments or were 
wiped out entirely by the time of the First Amend- 
ment. The constitution of Maryland in 1776 and of 
South Carolina in 1778 contained elaborate provi- 
sions for multiple establishment. 

A bill introduced into the Virginia legislature in 
1779 by conservatives who were trying to defeat 
Jefferson’s Bill for Religious Freedom clearly illus- 
trates the meaning of multiple establishment as fa- 
vored by conservatives and as opposed by Jefferson 
and Madison. 

“The Christian Religion shall in all times coming 
be deemed and held to be the established Religion of 
this Commonwealth ; and all Denominations of Chris- 
tians demeaning themselves peaceably and faithfully, 
shall enjoy equal privileges, civil and Religious. . 

“Whenever free malé Persons not under twenty 
one Years of Age, professing the Christian Religion, 
shall agree to unite themselves in a Society for the 
purpose of Religious Worship, they shall be consti- 
tuted a Church, and esteemed and regarded in Law 
as of the established Religion of this Commonwealth, 
and on their petition to the General Assembly shall 
be entitled to be incorporated and shall enjoy equal 
Privileges with any other Society of Christians, and 
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all that associate with them for the purpose of Reli- 
gious Worship ‘shall be esteemed as belonging to the 
Society so called.”—-H. J. Ecxenropr, Separation 
of Church and State in Virginia (Richmond, 1910), 
pp. 58-59. [Italics added. | 


The First Amendment 


This was the conservatives’ definition of “estab- 
lishment of religion.” It plainly meant multiple es- 
tablishment. It was this meaning that Jefferson had 
in mind when he wrote in his Bill for Religious 
Freedom, which was finally passed in Virginia in 
1786, “That no man shall be compelled to frequent or 
support any religious worship, place, or ministry 
whatsoever.” Jefferson also stated that no person 
ought to be compelled to support even his own 
minister. It was this meaning of establishment that 
Madison had in mind when he took a leading part in 
framing the first clause of the First Amendment 
prohibiting the Congress from making any “law re- 
specting an establishment of religion.” 

Thus, “establishment” came to be applied, not just 
to one church, but to any or all churches that had 
legal and financial connections with the state. This 
extended meaning of “establishment” was widely 
recognized at the time of the passing of the First 
Amendment. Any cooperation between the state and 
any or all churches was considered to be “establish- 
ment.” It was this expanded meaning of multiple 
establishment that the First Amendment was de- 
signed to prevent on the national levelras well as to 
prevent the narrow establishment of a ‘single church. 

It is this meaning of multiple establishment which 
has been forgotten, conveniently overlooked, or never 
understood by the various groups today who urge that 
“cooperation” between church and state is admissible 
so long as the state treats all religious groups equally 
and fairly. That was exactly the purpose of the sev- 
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eral colonial provisions for multiple establishment 
and it was exactly the purpose of the attempts made 
in Virginia to achieve multiple establishment. Of 
course, they would have ruled out some sects which 
the dominant churches did not consider to be “safe” 
or legitimate religious groups, but the principle of 
multiple establishment is the same whether few, 
many, or all religious groups are taken into it. The 
state would always have to decide what was and what 
was not a religious group if it set out to “cooperate” 
with them all. 

I am convinced, too, that this meaning of multiple 
establishment was outlawed by the constitutions of 
the new states of the West when they were admitted 
to the Union. Note, for example, in the Kentucky 
constitution of 1792 the prohibition of support for 
any religion (that is, no single or multiple establish- 
ment) as well as the guarantee of free exercise of 
religion: 

“That all men have a natural and indefeasible 
right to worship Almighty God according to the dic- 
tates of their own consciences; that no man of right 
‘an be compelled to attend, erect, or support any place 
of worship, or to maintain any ministry against his 
consent; that no human authority can in any case 
whatever control or interfere with the rights of 
conscience; and that no preference shall ever be given 
by law to any religious societies or modes of worship.” 
—Tuorer, op. cit., Vol. III, p. 1274. [Italics 
added. | 

A. careful inspection of state constitutions will 
show that virtually every state constitution contains 
a similar prohibition against support of any place of 
worship or maintenance of any ministry of religion. 
The intention in all these provisions is clearly to 
prohibit “an establishment of religion,” and I am 
convinced that these state provisions as well as the 
first amendment were all intended to prohibit mul- 
tiple establishment as well as single establishment. 
They are all a part of the same historical process. 


The Fourteenth Amendment 


The final step in the application of the basic prin- 
ciple of separation on the national level began with 
the adoption of the Fourteenth Amendment to the 
United States constitution in 1868. The first section 
of the Fourteenth Amendment reads as follows: 

“No state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of 
the United States; nor shall any state deprive any 
person of life, liberty, or property, without due 
process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.” 

Thus were achieved through constitutional amend- 
ment those limitations upon the states with respect 
to civil liberties which the bill of rights of the Con- 
stitution forbids to the federal government itself. 
What the federal government cannot do, the states 
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cannot do. The Fourteenth Amendment was in direct 
line with the principles of the first ten amendments. 

During the last twenty-five years the Supreme 
Court has made the various aspects of the First 
Amendment applicable to the states by the Four- 
teenth"Amendment. A whole series of cases bearing 
on freedom of speech, press, assembly, and petition 
was decided in the 1930’s. During the 1940’s the 
Supreme Court made the free-exercise-of-religion 
clause of the First Amendment applicable to the 
states through the Fourteenth Amendment. In 1947 
the Supreme Court decision in the Everson ease took 
the next logical step and gave the same interpretation 
to the establishment-of-religion clause of the First 
Amendment and made i applicable to the states 
through the Fourteenth Amendment. In the Everson 
case the Supreme Court majority stated the principle 
(with which the minority agreed) as follows: 

“The ‘establishment of religion’ clause of the First 
Amendment means at least this: Neither a state nor 
the Federal Government can set up a church. Neither 
can pass laws which aid one religion, aid all religions, 
or prefer one religion over another. ... No tax in any 
amount, large or small, can be levied to support any 
religious activities or institutions, whatever they may 
be called, or whatever form they may adopt to teach 
or practice religion. ... In the words of Jefferson, 
the clause against establishment of religion by law 
was intended to erect ‘a wall of separation between 
Church and State.’ ” 

No clearer statement could be made to show that 
the principle of separation of church and state as 
defined in the Everson ease is in direct line with the 
historic meaning of the separation of church and state 
in America. Thus, the Supreme Court gradually 
brought its decisions into line with the intent of the 
framers of the First and Fourteenth Amendments. In 
order to protect the civil rights of all American citi- 
zens, the federal government has the right to enforce 
separation of church and state upon the several states 
by prohibiting single or multiple establishments of 
religion in the states. As indicated throughout this 
discussion, “establishment of religion” has always 
implied legal and financial support for religion. State 
support for one or for many religions, whether prefer- 
entially or impartially, is thus prohibited. Far from 
being a perversion of the original meaning of separa- 
tion, the principle enunciated in the Everson ease is 
the logical culmination of the authentic historical 
tradition of the principle of separation of church and 
state as it has developed from 1776 to the present 
time. 


Meaning of Separation for Education 
Now, what does this historical tradition of separa- 
tion mean for education ? The transition from private 
to public education in America took place in the first 
half of the nineteenth century after the principle of 
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Roger Williams, in his debate with John Cotton, 
concluded with these words: “That the Christian 
church doth not persecute; no more than a lily 
doth scratch the thorns, or a lamb pursue and tear 
the wolves, or a turtledove hunt the hawks and 
eagles, or a chaste and modest virgin fight and 
scratch like whores and harlots. . . . The Christian 
a may not be propagated by the civil 
sword.’ 








the separation of church and state had been clearly 
stated on both national and state levels but before it 
had been applied everywhere in practice. Indeed, 
education is one of the best examples to show how the 
principle itself came to be applied in practice during 
the early decades of the new nation. The principle of 
separation as applied to education was well developed 
in most states by the Civil War, and by the turn of 
the twentieth century the principle of separation was 
widely accepted as applicable to American public 
education in virtually all states. There were, however, 
wide variations of interpretation concerning what the 
principle meant in practice. 

During this historical process most of the difficult 
issues of separation in education have centered 
around two main problem areas, namely, the use of 
public funds for religious schools, and religious in- 
struction in the public schools. In its most general 
form the principle of separation of church and state 
came to embrace these two propositions : 

1. Public funds shall not be used for religious 
schools. ‘ 

2. Religious instruction shall not be given in the 
public schools. 

It was a long and painful process to achieve these 
principles in practice and indeed they have not been 
uniformly applied everywhere even today, princi- 
pally because of a lack of understanding of this his- 
tory or a refusal to accept its meaning. In general, the 
process of arriving at agreement on these two prin- 
ciples during the nineteenth century went through 
several stages somewhat similar to the stages through 
which the principle of separation itself went during 
the eighteenth century. These stages were, of course, 
not parallel in time, but the general trend to the 
end of the nineteenth century is unmistakable. 

In general, America moved away from sectarian 
schools designed to promote established religious doc- 
trines and worship and moved toward a common 
school supported by public funds, free and available 
to all, and designed to promote democratic citizen- 
ship. The curriculum of American schools moved 
away from a content permeated with religion toward 
a content based upon secular knowledge and morality. 

When the educational revival of the 1820’s to 
1850’s began to gain momentum, the advocates of a 
public school system ran head on into the issue of 
separation. The first attempts of the educational re- 
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formers to resolve the issue and to create a common 
school free to all and aimed at creating a democratic 
citizenry took the form of the non-sectarian religious 
public school. Horace Mann and other reformers had 
seen that a common school supported by public taxa- 
tion could not include the teaching of any sectarian 
doctrines under the principle of separation as they 
understood it. They, however, believed that the re- 
quirements of religious freedom could be maintained 
if the public school simply divorced itself from sec- 
tarian religious instruction. But they also believed 
that the common elements of education should include 
moral education that would be based upon the com- 
mon elements of Christianity to which all Christian 
sects would agree or to which they would take no 
exception. In general, these “common elements” took 
two forms; namely, teaching the common Christian, 
moral virtues of honesty, fairness, and truth, and also 
reading of the Bible as containing the common ele- 
ments of Christian morals but reading it with no 
comment in order not to introduce sectarian biases. 
On this basis, they felt justified in requiring support 
of the non-sectarian, religious public school by taxa- 
tion upon all citizens. 


No Religious Instruction in Public Schools 


If America had remained an exclusively Protestant 
country, this solution might have satisfied many peo- 
ple, despite the clear fact that a non-sectarian public 
school represented a form of cooperation between the 
state and many religious groups, in effect, a multiple 
establishment of religion in education. The practical 
difficulty arose, however, because America became 
increasingly heterogeneous in religious belief. The 
great increases in immigration from Ireland and Ger- 
many in the period from 1820 to 1860 brought large 
numbers of Roman Catholics to America. When faced 
with the prospect of sending their children to the so- 
called “non-sectarian” public school, they soon raised 
the objection that what seemed to be “non-sectarian” 
to Protestants was actually “sectarian” to Catholics. 
Catholics, therefore, objected to the sectarian quality 
of the public schools and made two general efforts 
to remedy the situation. They tried to have the Protes- 
tant non-sectarian instruction, including reading of 
the Bible, removed from the public schools, and they 
tried to obtain a share of the public funds for their 
own parochial schools in order that their rights of 
conscience would not be infringed by being forced 
to attend a public school where Protestant teachings 
were presented. 

It was this situation which brought about appeal to 
the principle of separation of church and state and 
made necessary its application to education. The 
over-all result, after years of controversy and agita- 
tion, was that the majority of Americans decided that 
the only possible and practicable decision was to fol- 
low the principles of Madison and Jefferson that true 
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protection for equal rights of conscience requires that 
all religious instruction be eliminated from the public 
schools and that no public funds be used for the sup- 
port of religious schools. 

During the second half of the nineteenth century 
the principle of separation in education spread rap- 
idly through the states and even became a national 
political issue. In general, the prohibition against 
use of public funds for sectarian purposes became 
almost universal among the the states by 1900, and 
the prohibition of religious instruction in the public 
schools was also widespread. 

The one point that remained most in doubt as to 
practice was whether the reading of the Bible in pub- 
lie schools violated the principle of separation. It 
cannot be blinked that some courts ruled that the 
Bible was not sectarian instruction provided it was 
read without comment and if students who objected 
were excused from taking part. These decisions re- 
flected the continuing belief among many persons 
that multiple establishment in education, if non- 
sectarian, was perfectly proper and would not violate 
freedom of worship and conscience. Other courts, 
however, have held exactly the opposite, that Bible 
reading was sectarian in the eyes of Catholics, Jews, 
and non-believers and therefore should be prohibited 
as unconstitutional because it in effect created a mul- 
tiple establishment of religion. 


No Public Funds for Religious Schools 


The achievement of complete separation with re- 
gard to prohibiting the use of public funds for sec- 
tarian schools was even more universally widespread 
by 1900. The movement gained great headway follow- 
ing the Civil War. One of the reasons for this accel- 
eration was the fact that the Roman Catholic Church 
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redoubled its efforts to achieve a share of the public 
funds for its own parochial schools. This effort un- 
doubtedly redoubled the efforts of other groups to pre- 
vent such outcome. These struggles took place on the 
national level as well as among the states. Virtually 
all stateS included some form of constitutional provi- 
sion to prohibit tax funds for sectarian purposes. This 
movement was undoubtedly hastened by the action 
of the federal government. Congress required that all 
new states admitted to the Union. after 1876 must 
adopt an irrevocable ordinance that not only guar- 
anteed religious freedom but also required the states 
to inelude a provision “. . . for the establishment and 
maintenance of a system of public schools, which shall 
be open to all the children of said State and free from 
sectarian control.” 

Congress was thus reflecting the trend that by this 
time had begun to sweep the country to establish com- 
mon school systems based upon separation of church 
and state and it lent the authority of the federal 
government to that movement. 

One other aspect of the national struggle over the 
religious issue in the nineteenth century should be 
mentioned. That has to do with the efforts in the Con- 
gress to achieve federal aid for education during the 
1870’s and 1880’s. Much of the impetus behind the 
proposals of the Hoar bill of 1870 and the Blair bills 
of the 1880’s came from Republican desires to pro- 
mote systems of common schools in the Southern 
states, but the religious issue was inevitably injected. 
The Catholic Church opposed federal aid to the states 
if it was to be confined to publie schools, but on oc- 
easion favored federal aid if it was to be divided 
fairly among public and parochial schools. Sufficient 

A little over twenty years ago this early American school scene 

was re-enacted in an eastern city. It revived the furniture and 


costumes that were in vogue one hundred and fifty years ago in 
the Westwood School in Philadelphia. 
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support to pass a federal aid bill was never achieved 
in both-houses of Congress at once, so federal aid for 
general purposes of education had to wait at least 
until the twentieth century. In its appropriation acts 
for the District of Columbia in 1896 and 1897, Con- 
gress expressed a national policy in conformity with 
the policy of the vast majority of the states: 

“And it is hereby declared to be the policy of the 
Government of the United States to make no appro- 
priation of money or property for the purpose of 
founding, maintaining, or aiding. by payment for 
services, expenses, or otherwise, any church or re- 
ligious denomination, or any ‘institution or society 
which is under sectarian or ecclesiastical control. 


? 


If this declared policy of the federal government 
which squares with the no-establishment clause of the 
First Amendment is maintained when federal aid 
to general education is finally voted by Congress, the 
worst dangers of divisive conflicts over religious issues 
in education will be avoided. The Smith-Hughes Act 
of 1917 set a desirable pattern when it provided that 
“No portion of any moneys appropriated under 
this Act for the benefit of the States shall be applied, 
directly or indirectly, . . . for the support of any re- 
ligious or privately owned or conducted school or 
college.” 

If federal aid is granted directly or indirectly to 
religious schools, the cruel struggles of the nine- 
teenth century will be repeated many fold, and this 
time with much more disastrous effect. The safest 
and the wisest policy both for the civil community 
and for the various religious communities is to ad- 
here to the principle of separation of church and 
state defined so clearly in principle in the First 
Amendment and so nearly achieved in educational 
practice by 1900. In the course of 125 years of na- 
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tional and state history it had become clear to most 
Americans that the effort to achieve a common school 
in a religiously divided society required the giving 
up of sectarian and religious instruction in the public 
schools and the founding of public education upon 
a secular democratic base. 


Renewed Demands for Establishment 
in Recent Years. 


Since the beginning of the twentieth century, how- 
ever, the most noteworthy developments have been 
the increased efforts to reopen the question of separa- 
tion and to gain greater “cooperation” between the 
churches and the state in education. Only the barest 
mention of a few of these efforts can be made here. 

First, with respect to the issue of public funds 
for sectarian schools the effort is no longer to gain 
public funds directly. The efforts in the past fifty 
years, and especially in the past twenty years, have 
been directed toward gaining indirect support. By 
and large, Catholic groups have been primarily in- 
terested in these efforts. When efforts to achieve di- 
rect aid have proved unsuccessful, demands have been 
made for public funds to support educational activi- 
ties not directly involving classroom teaching, such 
as public funds for transportation of children to 
parochial schools, providing free textbooks and health 
seryices at public expense to children in parochial 
schools, and the use of parochial school buildings with 
their religious teachers as public schools. Financial 
support has been granted by several of the states 
on some of these issues. These states would also be 
able to use federal funds for such purposes under 
present proposals to grant federal funds for any 
purpose for which the several states grant state funds. 
This provision was contained in the Taft bill as 
passed by the Senate in the Eightieth Congress in 
1948 and again by the Senate in 1949. 

The argument in fayor of this practice is that pub- 
lie funds used for these indirect purposes are aids 
to the children and not aids to the religious schools 
as such. The opposing position has been that indirect 
aid which helps children to receive religious instruc- 
tion in religious schools is just as much aid to the 
religious school as is direct aid. Without making dis- 
tinctions that may be necessary in individual cases, 
the whole meaning of the historic principle of separa- 
tion of church and state points to the prohibition of 
indirect aid to religious schools just as fully as it 
does to direct aid. Both indirect and direct aid 
would be tantamount to multiple establishment of 
religion. The principle of separation prohibits multi- 
ple establishment as completely as it does single estab- 
lishment. Any form of legal cooperation is prohibited. 

Secondly, with respect to the issue of religious 
instruction in the public schools the effort is no longer 
to teach specific sectarian doctrines as a regular part 

of the school curriculum. That, too, has been effec- 
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tively prohibited by the first one hundred and twenty- 
five years of our national history. But since 1900 the 
demand has grown insistently, largely from Protes- 
tant groups, that the Bible should be widely read in the 
publie schools on the ground that it is not sectarian 
instruction. Several states have passed laws making 
it compulsory or permissible. The courts have been 
divided but the majority has decided that Bible read- 
ing without comment by the teacher is permissible. 
The latest instance was a decision in New Jersey 
recently permitting Bible reading in the schools. 
Other points of issue have involved the practice of 
holding religious exercises in the public schools and 
the employment of public school teachers who wear 
religious garb. Again the courts have been divided, 
but often find such practices permissible. The greatest 
spread of religious instruction has been achieved 
through the practice of excusing pupils during school 
hours to attend religious instruction given by their 
own religious instructors, either within or outside 
the public school building. This, the so-called “re- 
leased time” practice, arose when it became clear that 
the principle of separation prohibited the practice of 
direct sectarian instruction in the public schools. 
Again, without regard to individual variations in 
practice, it seems evident from the historical princi- 
ple of separation of church and state, as here de- 
scribed, that such practices as these fall well within 
the framework of state promotion of religious instruc- 
tion. To non-Protestants the reading of the King 
James version of the Bible must indeed seem to be 
sectarian religious instruction and must come within 
the meaning of multiple establishment of religion. 
Likewise, to non-Catholics the use of Catholic paro- 
chial school buildings and the employment of Catholic 
nuns in their religious garb must seem to be state 
support for sectarian religious instruction. Similarly, 
to all who may not find their own specific religious 
beliefs. represented in a program of “released time” 
religious instruction during public school hours, such 
a practice must seem to be a multiple establishment of 
religion which violates their own rights of conscience. 


Separation Desirable in Future 
as in Past 


Finally, to all who accept the historical meaning of 
the separation of church and state as described here, 
it must be clear that individual practices should be 
examined in the light of this history. To be sure, we 
have every right to make common decisions for change 
in our historic traditions, but the choices before us 


‘eannot wisely be made without regard to the tradi- 


tions that live on in us. If we decide to return to some 
form of “cooperation” between state and church, we 
must take responsibility for realizing that we are re- 
turning to some form of establishment of religion 
and we must be prepared for the consequences. We 
must realize that when we do so we run the risk of 
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stimulating divisive forces in the American commu- 
nity, and the churches must realize that when they 
ask for any form of cooperation or religious establish- 
ment they run the risk of increasing the amount of 
state cqntrol over religion. 

To all to whom the meaning of this history is clear 
such a return becomes a threat to genuine freedom 
of religion based upon equal rights of conscience, 
a threat which the members of the First Congress so 
clearly saw when they framed the first amendment 
to the United States Constitution. The best protection 
for religious freedom is, as they readily saw, to make 
matters of public policy a matter of common decision 
among people of all faiths without regard to religious 
sanctions. This is the essence of the principle of sepa- 
ration of church and state. As the government of the 
United States rests upon these common secular de- 
cisions of the widest possible community, so should 
the policies and program of public education rest 
upon similar secular decisions. 

In education above all, decisions of public policy 
should be made in the light of the “general welfare” 
rather than in the light of religious preferences or 
religious sanctions. Here, a determination to make 
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Choke the dark fountain ere it flows, 
Nor e’en admit the camel’s nose. 


A wosry vettow 18 THE CAMEL, whose 
nose under the tent flap may seem to indicate friend- 
liness, but actually it declares a passion for complete 
possession. The tent is not large enough for both eamel 
and occupant; with the result that to keep his habita- 
tion the Arab resists rightfully the slightest intru- 
sion of the camel’s nose. 

Projected Federal aid to private colleges poses a 
problem analogous to that of the camel’s nose. At the 
moment the danger of complete occupancy and con- 
trol may appear to be so remote as to be beyond the 
realm of possibility, but not so for long. It can prove 
to be a briefer space of time than you think between 
the nose of the camel and the noose for the college, to 
mix metaphors for a moment. 

Suppose we define the terms of our proposition. 
By “Federal” we mean obviously the national govern- 
ment in Washington; by “aid” we understand direct 
grants-in-aid or subsidies, not scholarships granted to 


SECOND QUARTER 


such decisions on the basis of the common, secular 
agreements of a community made up of differing re- 
ligious orientations is a necessity that need not be 
a matter of hostility to religion in any form. It is 
simply a recognition of the realities of the bitter 
American experience with establishments of religion 
and the struggles involved in achieving separation 
of church and state. Neutrality of the state toward 
religion does not reflect an anti-religious attitude. 
Neutrality and not “cooperation” is required if Amer- 
ica is to achieve genuine equality of religious con- 
science which is at the heart of our basie civil rights. 
Neutrality and not “cooperation” of church and state 
is definitely required if America is to avoid the 
double pitfalls of the established religions of earlier 
times and the attacks upon religious freedom of more 
recent times. Central to this task is the achievement 
and preservation of a common elementary and second- 
ary school dedicated to the avoidance of these double 
dangers and dedicated to the fostering of our basic 
democratic heritage which relies so heavily upon the 
values of genuine religious freedom.—Teachers Col- 
lege Record, December, 1950; Bureau of Publieca- 
tions, Columbia University. 


Dr. V. Raymond 
Edman 
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individual students to be used at the college of their 
choice, as is now the case for former servicemen under 
the G.I. Bill of Rights (Public Laws 16 and 342): 
by “private colleges” we infer institutions of higher 
education established by churches or individuals, con- 
trolled by a board of trustees independent of any gov- 
ernmental control, and maintained by private efforts 
through gifts and endowments. 

Federal support for Christian (or private) col- 
leges runs counter to basic concepts that are deeply 
embedded in the American way of life. Our educa- 
tional “system” has developed a traditional twofold 
basis: private and public schools. In the earliest 
Colonial days the schools were almost entirely “pri- 
vate,” because they were established by communities 
to be a natural part of the religious training of the 
children. In New England and elsewhere in the col- 
onies there developed gradually a division of labor in 
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R. M. Eldridge, Artist 
The camel is tough and possessive. He will surely follow his nose 


into the tent unless his Arab master resists his slightest encroach- 
ment into a domain not his. 


education between the public education for the grades 
(supported by taxation) and private higher education 
in academies and colleges. Slowly public education 
extended to the secondary level with the rise of the 
high school, and then to the college level in the form 
of State colleges and universities. That twofold pat- 
tern of private and public schools is very clear today, 
and is basie in American thinking and experience. 

A second basie consideration that is too often taken 
for granted is that ours is a constitutional govern- 
ment. We have a written fundamental framework of 
government: the Constitution of the United States. 
The founding fathers had memory of arbitrary and 
obnoxious government which was without written con- 
stitutional basis, and they were most insistent that 
the United States should be a government of laws and 
not of men. The Constitution by and large is limited 
to the declaration of broad, fundamental principles 
of government, and is subject to expansion and adap- 
tation by amendment and judicial interpretation, and 
in practice by executive and administrative rulings, 
statutes, customs, and treaties, which are to be in 
harmony with the fundamental law. What says our 
Constitution on the powers of the Federal Govern- 
ment in edueation ? Nothing. 

A third principle always to be had in mind is that 
ours is a limited government. Unlimited government, 
whether by autocracy or oligarchy, is as old as human 
history, and is a major factor in its tears and travail. 
Limited government, the concept that the state has 
bounds beyond which it cannot extend itself, and 
within which liés its proper prerogative, is an idea 
relatively recent in the annals of mankind, dating 
back perhaps to Magna Charta, but the thirteenth 
century is just day before yesterday in the long and 
sad history of mankind. 

The Federal Government is limited in two ways: 
as between the national government and those of the 
respective States of the Union, and as between the 
national government and the personal and property 
rights of the individual citizens. By the Constitution 
there are granted to the national government certain 
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specified delegated powers listed in Article I, Section 
8, to which has been added powers in the amendments 
to enforce the same. By judicial interpretation there 
are implied powers, as determined in Chief Justice 
Marshall’s day in the celebrated McCullock v. Mary- 
land case (1819). Under the latter powers Congress 
has legislated on such matters as labor unions, police 
powers, pure food, and the like, which power has been 
regarded as derived by implication from the delegated 
powers. Residual powers, in contrast to the delegated 
and implied, remain with the State governments, as 
stated explicitly in the Tenth Amendment. 

The delegated powers of the Congress contain no 
reference to the regulation or oversight of education 
in the United States by the Federal Government. 
That power has always been regarded as residual, 
resting with the State and local units of government. 
An insight into the thinking of the framers of the 
Constitution can be gained from the discussions on 
the proposal to establish a national university. Such 
a proposition was contained in the original Pinckney 
Plan, given on May 29, 1787, which forms the frame- 
work of the finished Constitution: “The Legislature 
of the United, States shall have power . . . to estab- 
lish and provide for a national university at the 
seat of government of the United States.” * The prop- 
osition was again presented in the report of the Com- 
mittee on Detail on August 18 ; and, on September 14, 
on motion of James Madison, seconded by James Wil- 
son of Pennsylvania, it was voted down.” Education 
was the concern of the States, and not of the national 
government. 

That education was the responsibility of the States 
was understood in the famous Ordinance of 1787, 
which established territorial government in the North- 
west Territory and made provision for future State 
governments, declaring, “Religion, morality, and 
knowledge, being necessary to good government and 
the happiness of mankind, schools and the means of 
education shall forever be encouraged.” The “means 
of education” were left entirely to the new States 
which came into being early in the nineteenth century. 
The same factor underlay the‘ establishment’ of the 
national Bureau of Education, whose stated purpose 
was to “aid the people of the United States in the 
establishment and maintenance of efficient school 
systems and otherwise promote the cause of education 
throughout the country.”” Commented President The- 
odore Roosevelt in his eighth annual message, “The 
immediate responsibility for the support and im- 
provement of our educational systems and institu- 
tions rests and always should rest with the people of 
the several States acting through their State and 
local governments. . . . This purpose (of the Bu- 
reau of Education) in no way conflicts with the edu- 
cational work of the States, but may be made of great 
advantage to the States by giving them the fullest, 
most accurate, and hence the most helpful informa- 
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tion and suggestion regarding the best educational 
systems.” * Thus the Bureau of Education was de- 
signed to be the servant, not the master, of the States, 
in conformity with the basic constitutional principle 
of residual powers. 

It is*therefore with perspicacity and pertinence 
that Prof. Chester C. Maxey observed in his Amer- 
ican Problems of Government: “Nothing better ex- 
emplifies the ease with which governments pick up 
new. and unintended functions than the growth of the 
educational functions of our national government.” * 
To which one can add: There are few, if any, better 
examples of the trend to statism in the United States 
than the extension of Federal aid to oversight of edu- 
cation. 

The national government is also limited in its 
powers over the personal and property rights of the 
individual citizens, especially by the first ten amend- 
ments, known as the Bill of Rights. The First Amend- 
ment states the principle of separation of church and 
state: “Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exer- 
cise thereof.” From the long experience of the cen- 
turies the framers of the Constitution had learned 
that the union of church and state had always proved 
inimical, in the long run, to the freedom and welfare 
of mankind. Church and state each has its own sphere 
of responsibility, and must be kept separate, however 
difficult it may be to define with exaction the line of 
demarcation between the two. 

Quaintly and cogently did Roger Williams, stormy 
petrel of early New England and prophet born before 
his time, declare this fundamental consideration in 
the principle of separation between church and state 
in his Bloudy Tenent: 

“(1) God requireth not an uniformity of Religion 
to be tnacted and inforced in any civill state; which 


The concept that a government should be limited in its powers of 

control over the lives of its citizens dates back perhaps to Magna 

Charta, in 1215, when King John was forced by his barons to 
grant a measure of civil freedom to his subjects. 
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inforced uniformity (sooner or later) is the greatest 
occasion of civill Warre, ravishing of conscience, per- 
secution of Christ Jesus in his servants, and of the 
hypocrisie and destruction of millions of souls. (2) It 
is the will and command of God, that . . . a permis- 
sion of the most Paganish, Jewish, Turkish, or Anti- 
christian consciences and worships, bee granted to all 
men in all Nations and Countries: and they are onely 
to bee fought against with that Sword which is onely 
(in Soule matters) able to conquer, to wit, the Sword 
of Gods Spirit, the Word of God. (3) True civility 
and Christianity may both flourish in a state or King- 
dome, notwithstanding the permission of divers and 
contrary consciences, either of Jew or Gentile.” * 

Federal aid to Christian education is a distinct 
threat to the principle of separation of church and 
state. 

Ultimately political domination! Federal aid may 
seem to some administrators to be a boon in these 
days of unbalanced budgets and uncertain enroll- 
ments, but will prove to reveal beneath its alluring 
rainbow and its alleged pot of gold the Sahara of state 
control. The camel will follow his nose into the tent, 
and he is tough and possessive. 

Even the advocates of Federal aid to higher educa- 
tion recognize the danger of political control from 
Washington, and hope it will not develop. Declared 
Senator Elbert D. Thomas, in a very able statement 
on the subject: “Either the Federal Government 
should, once for all, establish the principle of no 
aid whatsoever or it should derive a long-range, on- 
going policy for aid, based upon priticiples which will 
assiduously avoid rather than guarantee Federal con- 
trol over education.” * The principles required, we 
fear, are theoretical and not real, for bureaucracy 
opens its purse only at a price. 

Federal aid to Christian education will prove to 
be injurious on many counts. It will necessitate the 
subservience of the colleges to bureaucracy and autoe- 
racy of Washington, that city “bureauful.”” Who pays 
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the bill will soon call the tune. It will be: Conform 
to this standard and that requirement in order to 
qualify for Congressional appropriations. One’s soul 
will not be his own, but will be bound by the purse 
strings of soulless federal agencies. 

Federal support will not contribute to the true 
fiseal solvency of the colleges. Very likely the income 
will be larger and more regular than it is at present, 
but the budget will be subject to the review of the 
bureaucrats, who are unfamiliar or unconcerned with 
the objectives of a given ,college. The work will be 
expanded in some areas of education, or contracted as 
the case might be, according to patterns from higher 
up. There will be an illusory prosperity that is death 
to the ingenuity and industry of the college admin- 
istration. One major reason for the genuineness and 
effectiveness of American colleges is the necessity of 
keeping close to their contributing constituencies. The 
college that faces stringency and shortages can plan 
a better, a more realistic, and a more effective program 
than one whose finances are supplied by a rich uncle, 
who is known to be quite capricious. It may not seem 
so on the surface, but money is no substitute for man- 
liness, nor charity for character. There is no substi- 
tute for independence and responsibility. 

Federal subsidy will undoubtedly be accompanied 
by the secularization of the church-related campus. 
The state is intrinsically secular, and necessarily so, 
and it cannot support a program that must have a 
deeply religious content. Every independent Chris- 
tian college is free now to establish and maintain its 
own standards of admission, conduct, curriculum, and 
aims, because it is supported by its own constituency. 
To qualify for Federal grants it would have to 
regularize its standards according to the dictates of 
Washington educators, and, by regulation from above 
as well as by resistance from within the spiritual life 
of the campus, it would sooner or later be suffocated 
by the secularism of the state. It is well known that 
the major interest of the Federal bureaus now grant- 
ing aid to colleges is in the field of physical science.’ 
Is there any experience to indicate Federal interest in 
the liberal arts or religious programs presented by 
the church-related colleges ? 

Federal grants will prove to be injurious to the 
self-respect of the free colleges. Administration and 
faculty will be servants of man more than servants of 
God, responsible to Federal authority rather than to 
God and their fellow men. Are we the children of God 
or creatures of government, molders of destiny or 
meeklings of a dole ? 

Above all else, in my opinion, Federal help would 
handicap seriously the spirituality of the colleges. 
Spiritual factors are intangible and indispensable. 
They give motif and motivation to life, and mark the 
difference between abiding and ephemeral values. The 
colleges were founded in the fear of God, for His 
glory, and for the welfare of one’s fellow men. With 
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burning heart and eager spirit our fathers in colonial 
days, along the Eastern seaboard and on the moving 
Western frontier, established colleges that their chil- 
dren and children’s children might have the opportu- 
nity to have an education. They ventured all they had 
in these sacrificial endeavors, with confidence in God 
and in man. One wonders whether today there is 
sufficient spiritual motivation and_ self-sacrifice 
needed to found colleges as was the case generations 
ago, or has religious life sunk too low therefor in 
America ? 

I repeat, the colleges must keep their integrity of 
spirit. That factor is irreplaceable. It is a major dis- 
tinction of the independent colleges. The spirituality 
of administration and faculty is conveyed by precept 
and practice to the students, and constitutes their 
choicest heritage. The president must be a man of 
prayer, patience, and deep persuasions. Should the 
board of trustees be made of intrinsically big men 
or of intuitive bureaucrats ? The faculty must be free 
to teach the truth of God as they see it. The students 
must be Jed to become sons of God, and therefore good 
citizens of America, not merely the servants of the 
government. The college must be the child of the 
church. 

Direct Federal aid is inimical to higher Christian 
education in America. The Congress should have re- 
spect to the tradition of dual educational systems in 
American life, and to the basic concepts of the Con- 
stitution, which wisely left education to the States 
and to individuals. Most of all must America be on 
guard lest by the taxing power the Congress destroys 
the independent, church-related colleges. The power 
to tax is still the power to destroy. It is possible for 
the Congress in time to undermine and to destroy free 
enterprise in education as well as in economies, but 
at the cost of the freedom of the American people. 
The strength of America has consisted largely of the 
freedom of its people and the institutions of their 
creation. Statism in any form ‘is weakness and not 
strength. 

Was not Zerubbabel wise when long ago he replied 
to those who offered (on their terms) to help him 
rebuild Jerusalem’s Temple, “Ye have nothing to 
do with us to build an house unto our God; but we 
ourselves together will build unto the Lord God” ? 
Ezra 4:3. 
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Freedom of Religion 


By THE HONORABLE BROOKS HAYS 


. Congressman From Arkansas 


No sruvy of the meaning of democracy 
would be adequate without an emphasis upon free- 
‘ dom of worship. The constitutional guarantee that 


this privilege shall not be invaded is so much a part of - 


our lives that we seldom stop to think of the conditions 
which produced it. Too often we think in negative 
terms. Perhaps we gained an impression from text- 
books that the framers of the Constitution merely 
concluded that, since the idea of a state-controlled 
church had not worked well in the Old World or in 
the Colonies, we would have none of that concept in 
the new Federal Government. To be sure, the policy 
of our Nation is definite on the point that we will not 
have an official religion. Separation of church and 
state is one of our distinctive contributions to the: sci- 
ence of government. 

But the First Amendment to the Constitution says 
something else about the place of religious faith in 
American life. Here are its: words: “Congress shall 
make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof.” In stressing 
the free exercise of faith, Thomas Jefferson, the au- 
thor of this amendment, so richly endowed with spir- 
itual insight, was thinking not in governmental terms 
but rather of the individual citizen, his right to spir- 
itual growth and his privilege of religious expression 
which should not be impaired. 

In prohibiting a tax-supported church, the Consti- 
tution represents a break with the past; but it repre- 
sents, also, the hopes and the dreams of the past for 
complete freedom for the human spirit. 

It was a daring thing that our forefathers did, this 
assertion that the new governinent should not control 
the patterns of worship and religious belief. The wise 
men who designed the Constitution were determined 
that the tremendous power of organized religion 
should never be used to inhibit the individual in rela- 


tion to his Creator. 





H., A. Roberts 
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The First Amendment to the Constitution is, there- 
fore, one of the most significant instruments in his- 
tory. There are two facets, and both must be viewed 
with understanding. First, the framers had a distrust 
of man; they recognized his frailty, and this applied 
not only to politicians and military men who had 
misused power; it applied even to the ministers. No 
man, according to this philosophy, could be trusted 
with power over the minds of his fellow man. But, 
again, the First Amendment represents something 
besides distrust of man. Its positive aspect explains 
the reverence we have for it. It reveals a high opinion 
of man as God’s creation. It encourages individual 
faith. 

In granting full freedom of worship the authors re- 
vealed a faith that men would not abuse the privilege, 
that social stability would not be lost in the renuncia- 
tion of control over religious forms. The Constitution 
reflects a faith that individual judgments in the su- 
premely important issues of human life and destiny 
would not have a destructive impact. The authors 
dared to trust the individual in this vital realm of life. 

Thus it should be clear that our democratic ideal 
of religious freedom is not in disparagement of re- 
ligion. Our governmental foundations are essentially 
spiritual. George Washington spoke for the young na- 
tion when he said in his Farewell Address that de- 
cency and morality in public life are not possible 
without the inspiration of religion. It is the American 
policy, however, to let the citizen seek an outlet for 
this divinely-given right in ways that appeal to him, 
so that each man worships God according to the dic- 
tates of his own conscience. And, again, as proof of 
our daring spirit in granting full freedom, we allow 
each to reserve to himself the privilege of not wor- 
shiping at all if he chooses not to do so. The resources 
of a positive faith recognized by the Constitution will 
save the nation from any theoretical damage by those 
of infirm faith; they, too, must be protected. 

It is an experiment, this American plan, but 161 
years have proved its wisdom. We, the succeeding 
generations of Americans who have benefited by the 
cherished tradition, are sure that upon such a founda- 
tion of freedom and reverence for the individual the 
Republic will endure. 
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The State of Washington 


Corrects an Injustice 


By R. L. BENTON 


I. 1949 rue Stare oF WASHINGTON pro- 
vided a Veterans’ Bonus Act designed to benefit vet- 
erans who served in World War II. Section 2 of the 
Act reads as follows: “The word ‘person’ as used in 
section (1) of this act shall not include persons, who 
during the period of their service, refused on con- 
scientious, political or other grounds to subject them- 
selves to full military discipline and unqualified serv- 
ice or who were separated from such service under 
conditions other than honerable, and who have not 
subsequently been officially restored to an honorable 
status, and such persons shall not be entitled to the 
benefits of this act.” 

There were two hundred or more veterans in the 
State of Washington who because of religious training 
and belief were classified 1-A-O, which means that 
they had conscientious convictions against taking life 
and bearing arms, but were willing to serve as non- 
combatants and face the same dangers as combat sol- 
diers. Most of these men were assigned to the medical 
corps. Many of them served as litter bearers and 
medical-aid men on the front lines and were subjected 
to the most dangerous fire. These men were denied the 
bonus on the grounds that they were conscientious 
objectors and that they qualified their service when 
they accepted noncombatant classification. These men 
were just as brave and loyal as any others; it did not 
seem just that they should be discriminated against in 
this way. 

It was my privilege to take this matter to the atten- 
tion of the thirteen men who were members of the 
Veterans’ Affairs Committee in the House of Repre- 
sentatives, appointed by the 1949 session, and also 
to the seven men who were members of the Veterans’ 
Committee of the Senate. I endeavored to point out 
that these 1-A-O men were not cowards or slackers, 
that they were perfectly willing to die for their 
country if need be, but because of their religious 
convictions they could not bear arms and keep their 
conscience clear at the same time. The committee 
members interviewed realized the injustice which was 
being imposed upon this class of veterans and assured 
me of their willingness to help get the law amended. 

The 1951 session of the legislature in Olympia 
opened on January 8, and I immediately began work- 
ing for an amendment to the Bonus Act of 1949. A 
hearing was held in the Veterans’ Affairs Committee 
in both the House and the Senate, and I was asked to 
present the reasons for the requested amendment. I 
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pointed out that the Congress recognized that there 
were boys who had conscientious convietions against 
‘bearing arms and taking life, and therefore provision 
was made that such should be classified 1-A-O and 
upon induction into the service be assigned to non- 
combat duty; and that these two hundred men, realiz- 
ing that they fell into this category, made application 
for this classification and subsequent assignment. At- 
tention was called to the fact that they served and that 
their service was of a type which was just as essential 
as the other services, and that they served shoulder 
to shoulder with thousands of other men who were not 
classified 1-A-O. 

It was also suggested that the test of eligibility 
should not be what a man believed, but rather what 
he did. One of the things that has made America 
great is that it has protected its citizens in their right 
to hold whatever belief appealed to them. Though 
these men served side by side with others who received 
the bonus while they did not, that which ruled them 
out was the fact that they held to their belief. Had 
they not served, there would be no request for the 
bonus, but they served and were separated from the 
service at the close of the war with an honorable dis- 
charge. 

The requested amendment was worded as follows: 
“Provided, however, That the word ‘person’ as used 
in 73.32.020 shall include those persons who claimed 
exemptions from combat training and service by rea- 
son of religious training and belief and whose claims 
were sustained under authority of the selective train- 
ing and service act of 1940 and executive order No. 
8606, but who were inducted into the armed forces 
and assigned to noncombatant service and who did 
not otherwise refuse to subject themselves to full 
military discipline and unqualified service.” 

In the House Committee our amendment became 
a Committee Bill, and when brought to the floor of 
the House was passed by a vote of 95 to 2, and there- 
after transmitted to the Senate. In the Senate it was 
referred to the Committee on Veterans’ Affairs, and 
this committee passed it with an amendment. The 
Senate amendment changed the wording of our 
amendment so that it now reads: “Provided, however, 
That the word ‘person’ as used in 73.32.020 shall in- 
elude those persons with honorable discharge who 
claimed exemptions from combat training and service 
by reason of religious training and belief and whose 
claims were sustained under authority of the selective 
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training and service act of 1940 and executive order 
No. 8606, but who were inducted into the armed 
forces and assigned to noncombatant service and who 
did not otherwise refuse to subject themselves to full 
military discipline and unqualified service.” 

The amendment, with the Senate amendment, 
passed the Senate by a vote of 41 to 1 and was then 
returned to the House for concurrence. The House 
voted unanimously on roll call. On February 8 the 
bill was signed by Governor Langley. Now these two 
hundred or more veterans who were denied the bonus 


New Secretary Joins Association 


A new AssocraTE 
SECRETARY has recently come 
to the International Relli- 
gious Liberty Association. 
Mr. Stanley C. Harris is 
taking the place left vacant 
by the resignation of Dr. 
Frank H. Yost. 

It is planned for Mr. Har- 
ris to spend much of his 
time doing extension work 
for the association. He is a 
forceful speaker, and in an- 
swering the invitations for 
addresses which come to the office of the associa- 
tion, he will do much to forward educational work 
along religious liberty lines. That is the prime reason 
for the existence of the International Religious 
Liberty Association. 

Mx Harris writes as well as he speiaas and we are 
‘sure that the readers of Liserty will appreciate his 
contributions to this journal. His genial personality 
is bound to contribute good cheer to his associates in 
our office. We welcome him to the staff. 





Stanley C. Harris 


H. H. V. 


Union County, North Carolina, 
Violates a Basic Principle 


A rrienp or Liserty, who travels much in 
the states of Virginia and North Carolina, sends this 
note: “On top of the cupola of the County Court 
House in Monroe, Union County, North Carolina, 
something new has been added—a Christian cross 
about four and one-half feet high has been erected. 
It is outlined at night with neon lights.” 
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because of their religious training and belief will 
eventually receive it the same as their fellows. I am 
not certain how many different religious sects were 
included in this group. I know that many of them 
were Seventh-day Adventists, and I suppose there 
were a number of other denominations represented 
as well. 

It is refreshing to see a State legislature correct an 
unintentional injustice, thus recognizing the sacri- 
fices made by these loyal soldiers who served their 
country while they served their God. 


He adds that this cross was put up by Gold Star 
mothers to honor their sons who fell in World War IT, 
and comments that this gives “a very churchly air 
to the Court House.” 

He asks whether it would not be perfectly proper 
for the Jewish mothers to ask that their Star of David 
be put up also. 

All this reminds us of an incident that occurred 
in connection with the passage of Jefferson’s “Act 
for Establishing Religious Freedom.” Jefferson had 
referred in the Act to “the Holy Author of our re- 
ligion.” An amendment was proposed to make it read, 
“Jesus Christ, the Holy Author of our religion.” 

Commenting, Jefferson said: “The insertion was 
rejected by a great majority, in proof that they meant 
to comprehend within the mantle of its protection the 
Jew and the Gentile, the Christian and Mahometan, 
the Hindoo, and infidel of every denomination.”— 
Works of Thomas Jefferson, vol. 1, p. 45. 

H. H. V. 


Unemployment Benefits and 
Sabbathkeeping 


Tur question of whether or not a person 
who, because of conscientious convictions, observes an- 
other day than Sunday as a day of rest may have to 
suffer the loss of unemployment compensation has 
arisen in a number of places in the United States. 
Recently a friend sent us this item, which appeared 
in the Toronto, Canada, Globe and Mail of January 
22, 1951: 


“Rule Saturday Is Not Sabbath 


“A court of referees in a judgment handed down 
Saturday upheld an Unemployment Insurance Com- 
mission ruling which denied full insurance benefits 
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to two workmen who were unavailable to work Satur- 
days, when they observed the Sabbath. 

“In a unanimous decision, the court held that 
Saturday observance of the Sabbath is insufficient 
reason for being unavailable for work. 

“Labor circles regard the case as an important test 
ease, affecting all unemployed who observe the Sab- 
bath on Saturdays, mainly those of the Jewish faith. 

“J. B. Salsberg, Labor-Progressive MPP who acted 
for the two men in the ease, said he would appeal the 
decision to the umpire of the National Unemploy- 
ment Insurance Commission in Ottawa and to the 
minister of labor if necessary. 

“The court held that to be paid insurance for a 
day of unemployment the worker must be available 
for work on that day.” 


A Different Opinion 


A member of the Seventh-day Adventist Church 
living in Louisiana refused Saturday employment. 
She had been working on that day, but felt she could 
not continue, and informed her employer of this. He 
told her that it would be all right unless the work in 
the plant increased. This later occurred, and she was 
refused unemployment compensation. Her claim was 
denied. An appeal from a decision of the appeals 
referee was considered by the Louisiana Board. of 
Review, which held “that the determination of the ad- 
ministrative office, holding the claimant not able and 
available for work, be reversed; and that the claimant 
be held able and available for work as of the date of 
filing her claim.” . 

This Board of Review recognized that various de- 
cisions had been made in different States, most of 
which ,were against the allowing of unemployment 
compensation when a person refused to work on Sat- 
urday. In spite of this the Louisiana Board of Review 
held as is here reported. We think they are to be 
commended. H. H. V. 


Religious Meetings in School 
Buildings 


Miarysviiz, Catir.—Buildings of the 
Marysville Union High School and Yuba College 
District no longer may be used for religious meetings 
under a ruling of the district board of trustees. 

“An agreement with Christian Science groups al- 
lowing use of the high school auditorium for three 
lectures a year is to be terminated. Requests from the 
local Youth for Christ organization and a group of 
ministers to use a school auditorium for Brotherhood 
Week meetings also will be refused. 

“Pedro Osuna, district superintendent, said the 
board made the decision after being advised that the 
California education code prohibits the use of school 
buildings for religious meetings of any kind at any 
hour of the day. 
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“The Yuba County board of supervisors, meeting 
here, recently rescinded permission granted to Je- 
hovah’s Witnesses to hold a meeting in the Marysville 
Memorial Auditorium. This action was taken after 
the local Veterans of Foreign Wars post objected to 
the use of the hall by members of ‘an organization 
which refuses to salute the flag.’ ” 

“Worcester, Mass.—A Roman Catholic parish here 
has been denied further use of a public school room 
for catechism classes. 

“Our Lady of the Rosary church had been using 
the school room for twelve years and paid $2.50 a 
session to accommodate children in one section of the 
city. 

“Raymond L. Divoll, school business manager, said 
that under a recent City Law Department ruling, 
schools cannot be used for religious purposes.” 

The question of renting public school buildings or 
parts of them to any religious group brings differences 
of opinion whenever it is discussed. Liserry is en- 
tirely opposed to the teaching of sectarian religion in 
any public school as a part of the curriculum. As our 
readers well know, we are opposed to the use of tax 
funds either to build buildings for the use of religious 
denominations or for the operation of their schools. 

However, many may wonder how a school audito- 
rium can legally be denied for religious meetings 
when a rental fee for it has been charged, if the build- 
ing is rented to secular organizations. Many may feel 
there is no unfair discrimination in such a course, 
but there will be others (and not a few) who will 
believe it unjust. 

It is something to think about. This writer is 
inclined to the belief that there is nothing wrong in it. 

H. H. V. 





High School Students Attend 
Voluntary Religious Service 


Tis very HEARTENING DEVELOPMENT is 
reported from Springfield, Massachusetts : 

“Local high school students are attending a church 
service at 7:45 a.m. every Friday. 

“The pre-school devotional meeting is sponsored 
by the Springfield Council of Christian Youth to off- 
set an idea too many young people have—that religion 
is for Sunday only. 

“Jack Weldon, council president, who brought the 
plan to Springfield from a recent state Christian 
youth meeting, says another value of the get-together 
is the expanded fellowship. 

“South Congregational church was chosen for the 
weekly service because it is close to all Springfield 
high schools. The service is brief, with a call to wor- 
ship, a hymn, a prayer and a speaker . . . then off 
to high school.” 

As we have said over and over again, we believe 
that there is need for godliness in our land. These 
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high school students have the right idea too. Instead 
of calling upon the state to teach religion in the public 
schools, they attended religious services in a church. 
There is no taking of records and no work for a truant 
officer: Religious services voluntarily attended are the 
only kind that can accomplish any good anyhow. 

H. H. V. 


Mississippi Justice Confuses 
the Issue 


Tur Surreme Covrr or tae State oF 
Mississippi was called upon to deal with a case in- 
volving “six theater owners in Hattiesburg” who had 
been charged with “all-day” showings of motion pic- 
tures in violation of an act of the Mississippi legisla- 
ture which “did not legalize the operation of picture 
shows on Sunday at any hours except between 1 and 
6 p,M.,” according to a dispatch from Jackson, Mis- 
sissippi. 

Associate Justice Perey Lee, who wrote the opin- 
ion, declared that Sunday laws “have a divine ori- 
gin,” and that it was “an act of grace in allowing 
such shows during certain hours” on Sunday. 

The court continued: “Philosophers, moralists and 
statesmen of every age and nation have concurred in 
the necessity for periodical cessation of labor. 

“The infidel, who denies the existence of deity, the 
agnostic who professes no knowledge on the subject ; 
the Christian, who is a follower of the lowly Naza- 
rene; the Jew, who owes his allegiance to Jehovah; 
and the Mohammedan, who looks to Allah—regard- 
less of creed or absence of creed—all agree that such 
cessation from labor advances the general welfare, 
protects labor, and promotes the moral and physical 
well-being of society. 

“How then, can modern mortal man have the ef- 
frontery to arrogate to himself all knowledge and 
wisdom, and by one fell swoop, abolish the wisdom 
of the ages ?” 

Tyo or three things in this opinion might be hard 
to prove. There was a time when men tried to apply 
the fourth commandment to Sunday. They got in 
a fix doing it because the fourth commandment de- 
elares that the Sabbath is the seventh day of the week, 
and all Christendom recognizes that Sunday is the 
first day of the week. The most common argument 
made by churchmen nowadays is that Sunday should 
be observed in honor of the resurrection. Theologians 
generally admit that there is no specific authorization 
for Sunday observance in the Bible, but it is a custom 
followed by the majority and has the church fathers 
and tradition to uphold it, they say. 

The Roman Catholie Church claims that it is re- 
sponsible for changing the day of rest from the sev- 
enth to the first day, and twits Protestants for obey- 
ing the Roman Catholic Church in observing it and 
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refusing to recognize the sacredness of various other 
church festivals and feasts which rest upon the same 
authority. 

Justice Lee philosophijzes or moralizes about the 
necessity for a day for periodical “cessation from la- 
bor.” He takes the matter out of the spiritual realm 
and puts it in the civil. Here he follows many people 
who urge that there must be one day of rest every 
week for laboring men, and it must be Sunday. It has 
never been shown that the body cannot rest just as 
well on any other day as on the first day of the week. 
The judge finds fault with mortal man who dares 
have “the effrontery to arrogate to himself all know]- 
edge and wisdom.” 

We wonder who has done the arrogating in this 
case. The Author of Christianity declares, “If any 
man hear my words, and believe not, I judge him 
not.” John 12:47. But Justice Lee picks up what he 
believes to be a divine commandment and says, “There 
seems to be no good reason why the legislature may 
not legalize hours in which work may be done on Sun- 
day.” In other words, he would put into the hands of 
finite man the task of enforcing something that he 
says is of “a divine origin.” 

This is a fine example of mixing the secular and the 
religious. If the state has a right to say what day 
shall be held sacred because a majority favor it, the 


_ state has a right to decide what form of baptism 


should be administered. H. H. V. 


U.S. Supreme Court Reverses 
Maryland Action on 
Jehovah’s Witnesses 


Dantet Nremorxo anv Nett W. Ketrry 
appealed from a decision of the “Circuit Court of 
Harford County, State of Maryland,” which upheld 
the authorities in refusing these appellants the privi- 
lege of giving Bible talks in “the public park of the 
city of Havre de Grace, Maryland.” 

It appears that the town had “no ordinance prohib- 
iting or regulating the use of this park,” and organiza- 
tions and individuals that decided to hold meetings 
and celebrations in it had been accustomed to seeking 
a permit from the park commissioner for the use of 
the park. 

The appellants are members of the Jehovah’s Wit- 
nesses. When they applied for permission to use the 
park they were denied. After the denial they pro- 
ceeded to hold a meeting, and were immediately ar- 
rested at the order of the mayor. 

The United States Supreme Court, “being of opin- 
ion that the case presented substantial constitutional 
issues,” ruled that the appeal was properly brought 
to the Supreme Court. 

Mr. Chief Justice Vinson, delivering the opinion, 
said: 
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“In cases in which there is a claim of denial of 
rights under the Federal Constitution, this Court is 
not bound by the conclusions of lower courts, but will 
reexamine the evidentiary basis on which those con- 
clusions are founded. See Feiner v. New York, de- 
cided this day, post. A brief recital of the facts 
as they were adduced at this trial will suffice to show 
why these convictions cannot stand. At the time of the 
arrest of each of these appellants, there was no evi- 
dence of disorder, threats of violence or riot. There 
was no indication that the appellants conducted them- 
selves in a manner which could be considered as detri- 
mental to the public peace or order. On the contrary, 
there was positive testimony by the police that each of 
the appellants had conducted himself in a manner be- 
yond reproach. It is quite apparent that any disor- 
derly conduct which the jury found must have been 
based on the fact that appellants were using the park 
without a permit, although, as we have indicated 
above, there is no statute or ordinance prohibiting 
or regulating the use of the park without a permit. 

“This Court has many times examined the licens- 
ing systems by which local bodies regulate the use of 
their parks and public places. . . . In those cases 
this Court condemned statutes and ordinances which 
required that permits be obtained from local officials 
as a prerequisite to the use of public places, on the 
grounds that a license requirement constituted a prior 
restraint on freedom of speech, press and religion, 
and, in the absence of narrowly drawn, reasonable and 
definite standards for the officials to follow, must be 
invalid. . . . In the instant case we are met with no 
ordinance or statute regulating or prohibiting the use 
of the park; all that is here is an amorphous ‘practice,’ 
whereby all authority to grant permits for the use of 
the park is in the Park Commissioner and the City 
Council. No standards appear anywhere; no narrowly 
drawn limitations; no cireumscribing of this absolute 
power; no substantial interest of the community to be 
served. It is clear that all that has been said about the 
invalidity of such limitless discretion must be equally 


applicable here. 
“This ease points up with utmost clarity the wis- 


dom of this doctrine. For the very possibility of abuse, 
which those earlier decisions feared, has occurred 
here. Indeed, rarely has any case been before this 
Court which shows so clearly an unwarranted dis- 
crimination in a refusal to issue such a license. It is 
true that the City Council held a hearing at which 
it considered the application. But we have searched 
the record in vain to discover any valid basis for the 
refusal. In fact, the Mayor testified that the permit 
would probably have been granted if, at the hearing, 
the applicants had not started to ‘berate’ the Park 
Commissioner for his refusal to issue the permit. The 
only questions asked of the Witnesses at the hearing 
pertained to their alleged refusal to salute the flag, 
their views on the Bible, and other issues irrelevant 


30 


to unencumbered use of the public parks. The conelu- 


sion is inescapable that the use of the park was denied 
because of the City Council’s dislike for or disagree- 
ment with the Witnesses er their views. The right to 
equal protection of the laws, in the exercise of those 
freedoms of speech and religion protected by the 
First and Fourteenth Amendments, has a firmer 
foundation than the whims or personal opinions of a 
local governing body. 

“In this Court, it is argued that state and city offi- 
cials should have the power to exclude religious 
groups, as such, from the use of the public parks. 
But that is not this case. For whatever force this con- 
tention could possibly have is lost in the light of the 
testimony of the Mayor at the trial that within his 
memory permits had always been issued for religious 
organizations and Sunday-school picnics. We might 
also point out that the attempt to designate the park 
as a sanctuary for peace and quiet not only does not 
defeat these appellants, whose own conduct created 
no disturbance, but this position is also more than 
slightly inconsistent, since, on the first Sunday here 
involved, the park was the situs for the Flag Day 
ceremony of the Order of the Elks. 

“Tt thus becomes apparent that the lack of stand- 
ards in the license-issuing ‘practice’ renders that 
‘practice’ a prior restraint in contravention of the 
Fourteenth Amendment, and that the completely arbi- 
trary and discriminatory refusal to grant the permit 
was a denial of equal protection. Inasmuch as the 
basis of the convictions was the lack of the permits, 
and that lack was, in turn, due to the unconstitutional 
defects discussed, the convictions must fall. 

“Reversed. 

“Mr. Justice Black coneurs in the result.” 

H. H. V. 


School Board Discontinues Ar- 
rangement With Catholie Parish 


Tur Reuiaious News Service of Novem- 
ber 13 last reported that L. L. Long, superintendent 
of schools in Jackson Couuty, Iowa, had filed a peti- 
tion in the district court asking that the board of edu- 
cation at St. Donatus be restrained from operating 
the school as it had been doing, and that the school 
board be required to provide a suitable building for 
a public school. 

The school at St. Donatus has had an enrollment of 
forty children in two grade-school rooms. Catholic 
nuns had been employed as teachers, and they wore 
a regular clerical garb in the schoolroom. The build- 
ing in which the schoolrooms were located had also 
a chapel, which was used for regular religious services 
at least during part of the year, and the third story 
of the building contained living quarters for the nuns. 
It was further charged that the schoolrooms were 
used to give religious instruction. 
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In response to a letter of inquiry from us, Mr. 
Long replied, “The Catholic Church took over the 
St. Donatus school as of December 1, and now operate 
same as parochial. The Board of Education of St. 
Donatus built a new public school removed from the 
church and secured a lay teacher for those pupils 
who did not care to attend the Parochial school.” _ 


We commend Mr. Long. 
H. H. V. 


Are We Selling Liberty for a 
Mess of Pottage? 


A Rettatovs News Service dispatch from 
Los Angeles, dated January 29, 1951, credited Father 
Edward A. Keller, director of the bureau of economic 
research at Notre Dame University, with saying in 
an address before the Rotary Club at its weekly 
luncheon, “It is not realized by most Americans that 
for the first time in history, either in peace or war, 
plans’ to draft and regiment all man-power are se- 
riously proposed. The only effect of this ean be a 
totalitarian type of regimentation. It would be a 
tragic victory, indeed, if in defeating world Commu- 
nism we enslave ourselves.” 

This warning of Father Keller’s is most timely. 
Liberties lost are hard to regain. Men who hold power 
do not let it go easily. A great American said, “It is 
proper to take alarm at the first experiment on our 
liberties.” A great Englishman said, “AII power cor- 
rupts, and absolute power corrupts absolutely.” Many 
people in our land with a scant appreciation of the 
price paid for the liberties we enjoy, and with no 
sense of the danger that these liberties face, are too 
smug. Liberties are never safe unless they are care- 
fully guarded. - 

It is utterly amazing for what trifles men will 
give up basic freedom. As we said once before in this 
journal, Mussolini was praised highly in some quar- 
ters because under him the Italian trains ran on time, 
where before they had been notoriously late. The 
Germans were carried away by promises of material 
progress and gain which Hitler made. We hate to say 
it, but we believe that millions of Americans have 
been willing to sacrifice some of the most precious 
things that life holds, if only they can have prosperity, 
with higher wages, and less hours, and less responsi- 
bility for the individual. 

We know that during our last war any who had 
a doubt or a question about a single point of proce- 
dure, or those who had religious convictions not held 
by the majority, were frequently met with the shout, 
“Don’t you know we are in war ?” 

W. H. Fitchett, in his Tale of the Great Mutiny, 
speaking of the man who fired the first shot, in what 
has been known as the Sepoy Mutiny, said that he was 
“half drunk with bhang [a native drink], and wholly 
drunk with religious fanaticism.” . 
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National fanaticism may be less common, but it 
is not less dangerous. In an emergency men come to 
power who have not been trained in the use of power. 
The restraint that will take care of the rights of 
others in times of danger or under provocation is 
natural to few and not easily acquired by any. To 
rouse the rabble is easy. To check a mob, to protect 
a minority, demands great courage and deep devotion 
to the right. 

Of course a nation must take care of itself. Of 
course the circumstances of a world war make it nec- 
essary for loyal citizens to sacrifice conveniences and 
suffer in a material way to help toward victory, but 
there are things more precious than life. Better than 
rifles or bazookas, stronger than tanks on the land or 
ships at sea, more far-sweeping and invincible than 
jet fighters or atom bombs, is the spirit of a people. 

Free peoples everywhere, and slave peoples even 
more so, were thrilled by the ringing words of Her- 
mann, Josef Flade, a boy of eighteen, who had been 
“sentenced to decapitation for distributing anti-com- 
munist posters.” Flade is described as “an East Ger- 
man student.” Evidently he had thought while he 
studied, and did not believe the Communist line. Evi- 
dently, too, there was some iron in his system, for 
when called to be sentenced, he defied the Russian 
Zone court, crying: “I love freedom more than my 
life!” 

Maybe posterity will not remember him as Amer- 
icans remember Patrick Henry, but he belongs on 
the rester of courageous men. His name will add 
luster to the list of those who have dared to speak for 
liberty. His defiance of the Soviet court stands out 
when compared with the confessions of many whose 
position and experience would lead to the expectation 
that they, not a stripling, might have lifted again 
the battle ery for freedom. 

H. H. V. 


Proposed Catholic Ban Repudi- 
ated in South Africa 


Is rue Larrer part of 1950 the following 

report was furnished by the Religious News Service: 

PRETORIA, So. Africa—‘‘An uproar was created 

in chureh cireles by the action of a Protestant confer- 

ence here calling for a ban on the immigration of 
Roman Catholics into South Africa.” 

It is hard to believe in this day and age that such 
an action could be taken by any church group. It is 
good to know that both Anglican and Protestant lead- 
ers repudiated the action of members of their com- 
munions that attended this conference. If one were 
inspired by no higher motive than self-interest, a 
thinking person could not be party to such an action. 
How anyone who professes to be a follower of Jesus 


Christ could do it is past all understanding. 
H. H. V. 


31 








Enforced Oath Valueless 
Miapisox, Wis.—A bill requiring public 


officials to invoke God’s name in the oath of office, 
defeated by the 1949 Wisconsin legislature, has been 
reintroduced in the present sessions. 

“The measure, sponsored by Assemblyman Robert 
Lynch of Green Bay, would require public servants 
to conclude their oath with the words, ‘So help me 
God.’ ” 

Are those who are conscientiously opposed to taking 
an oath to be debarred from State service ¢ 

An affirmation rather than an oath is acceptable, 
usually, before courts. What would such an oath mean 
when taken by an infidel? Can no unbeliever be em- 
ployed by the State of Wisconsin ? If a candidate were 
unprincipled enough to repeat the words, “So help me 
God,” when he did not believe in God, how much 
better would he become by saying them ? 

It is impossible to enforce religion by law. Some- 
how men will not learn this. 


Amish and School Attendance 


Tue Srare superior court, in a decision 
handed down at Harrisburg, Pennsylvania, dealing 
with the case of two Amish children from Laneaster 
County, ruled that the children must attend school 
until they are sixteen years of age. The court declared 
that “the State is free to compel attendance of chil- 
dren at school.” It further said, “Religious liberty 
involves absolute right to believe but only a limited 
right to act.” The attorney for the Amish fathers 
has announced that an appeal will be earried to the 
State supreme court. 

Last September thirty-four fathers were jailed 
for refusing to send their children to school after 
they were fourteen years of age. Those fines were 
paid, but the parents still kept their children out of 
school. The Amish Bishops Council had ruled that 
“children who have completed eighth grade, elemen- 
tary education, should be kept at home under the 
watchful guidance of their parents.” 


New Mexico Catholies Still Seek 
Parochial School Aid 


Liserty Pusisuep AN ARTICLE entitled 
“Shadows Over Our Schools,” in 1948, and from 
time to time comment has been made about develop- 
ments in New Mexico. The Religious News Service 
of February 12, 1951, reports this from Santa Fe: 

“New Mexico counties would be permitted to fur- 
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nish transportation to pupils attending parochial 
schools under a bill introduced in the house here. 

“Use of school buses for transportation of parochial 
and private school pupils was denied in the ‘Dixon 
case’ court decision rendered in March, 1949, by Dis- 
trict Judge E. T. Hensley. 

“A brief filed in the state supreme court here in 
January by attorneys representing the Catholic 
Church asked a reversal of Judge Hensley’s decision, 
which was aimed generally at banning Roman Catho- 
lic influence from the public schools of the state. 

“The house bill states that each county may fur- 
nish transportation to parochial school pupils frem 
general funds, ‘and not out of any funds or taxes 
raised or levied for educational purposes.’ 

“Tt adds that such transportation would be ‘upon 
the same terms and in the same manner over the same 
routes of travel as is provided for pupils attending 
the state public schools.’ ” 


Catholic Charge Answered by 
Newspaper Editor 


Is rue Tvtsa (Oxta.) Daily World, : 


Sunday, November 12, 1950, there was a letter from 
the pastor of the Roman Catholic church of Mada- 
lene. The editor saw fit to answer, and we offer both 
the letter and the editor’s note, believing that readers 
of Linerty will be interested in them: 

“Tt is not generally mentioned out loud, but some 
of the school districts are collecting public funds un- 
der false pretenses. They are collecting for all chil- 
dren ‘in their districts whether they educate them or 
not. For instance, in districts where hundreds of 
children are going to private. schools the public schools 
of these districts collect for those children they are 
NOT EDUCATING. As it is now, in the well-to-do 
districts where there are private schools the public 
schools get more than they earn and in the less fortu- 
nate districts they get only WHAT they earn, and as 
anyone must admit, this is not at all fair. We are liv- 
ing under the ‘Fair Deal.’ How many citizens know 
about this peculiar system. It is just like getting 
money from home. 

“Here is a chance to save public funds for real 
needs rather than to spend therh for fictitious ones. 
Why not pay the schools on the roster of pupils, that 
is, for the work done, rather than on a census of the 
district ? The two lists are not the same. Why should 
the excise board assign tax money where it is not 
being earned ? Could the sehool system and the excise 
board ‘show cause’ in court why theyhave the right 
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to assign tax money for work not done? Why not use 
this tax money for better police protection around the 
schools? That is what I am interested in. Why not 
spread the money saved by the private schools over the 
whole system, or the poorer sections of it, or the 
rural sthools? Or we can always cut down taxes, or 
am I being too ridiculous ? 

“Why not ask the school boards and the superin- 
tendents where this money is going? Obviously it is 
not going for the education of children, since the less 
fortunate districts are being paid equitably, I assume, 
for educating the children they actually are educat- 
ing, while others are being paid for the children they 
are educating PLUS those being educated in private 
schools. What mysterious fund pays for the powerful 
education lobby I wonder ? 

“Some one will say that it is not the business of 
the people who patronise the private schools where 
the money goes. It is emphatically their business to 
see that their money is not misappropriated or squan- 
dered. And if any wiseacre says that the public school 
authorities must be prepared and are, in fact, ready 
to educate all the children in their districts, it is 
simply a lie. In Tulsa as in other large towns and 
cities they are by no means prepared to do any such 
thing. 

“The big question is, who gets the money? This 
would be a good problem in arithmetic for the bright 
children lucky enough to be taught under such a 
system. 

“James M’Namer, Pastor, 
“Church of Madalene.” 
Tulsa 


“Eprror’s Norse.—In answer to Father MeNamee’s 
questions, the Tulsa World (with no intention of en- 
tering into a public vs. parochial school controversy) 
can only point, to existing state law and constitutional 
provisions on public school finances. According to 
best available sources, under the Oklahoma constitu- 
tion, the legislature is required to provide for the 
establishment and maintenance of a system of public 
schoajs which shall be open to all children of the state 
and free from church control. 

“The only school funds distributed on an enumera- 
tion basis are the income from county mortgage tax, 
and interest and income from the permanent school 
fund established by the constitution. These funds rep- 
resent a very small portion of the total revenues re- 
ceived by public schools. The monies derived from 
these funds, although apportioned on an enumeration 
basis, must be used for the support and maintenance 
of the common schools, and available through the 
common schools for the equal benefit of all the people 
of the state. All school funds are by law applied gen- 
erally to the support and maintenance of the public 
schools for the equal benefit of all pupils attending 
such schools: 
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“By the provisions of the constitution, the public 
schools are open to all children, and parents who see 
fit to send their children to private or parochial 
schools, do so as a matter of personal choice. Under 
the law, they are not thereby relieved from their 
obligations‘ as citizens of the state to support the 
public schools which are maintained for the benefit of 
all children of the state. There is no mystery as to 
how the moneys appropriated for the public schools 
budget and the appropriations made to finance it are 
a matter of public record. This record discloses the 
amounts appropriated to operate and maihtain these 
schools and the purposes for which these funds are 
appropriated.” 


A Disgraceful Event 


A Unirep Press pisparcu from Mercedes, 
Texas, which appeared in the Tyler Courter-Times of 
February 5, 1951, seemed to indicate that a group of 
Baptists led by an evangelist undertook to take the 
law in their own hands. It is strange what some 
preachers of the gospel seem to feel has been com- 
mitted to them. The dispatch follows: 

“A group of irate Baptists led by an evangelist 
stormed the gates to a Sunday horse race meet but 
got no more than a bum’s rush when they refused to 
pay the admission price yesterday. 

“The Baptists, protesting the Sunday event—a 
March of Dimes benefit—swarmed up to the racing 
ground gates in a caravan of some 15 cars plus a 
loaded Sunday school bus. 

“They were met by Mayor G. E. (Buddy) Watson, 
who had an earlier brush with them, and Constable 
Joe R. Ruth who threatened their leader with a 
ticket if he didn’t move his new automobile away from 
the gate. 

“Evangelist Clifton W. Brannon, who headed the 
entourage, decided in favor of moving his car. 

“Some 3000 spectators gleefully watched the added 
attraction, which interrupted the regular program for 
only a short period. 

“The parade of protest wound through downtown 
Mercedes en route to the race grounds. Downtown, 
Mayor Watson intercepted them, but the church- 
men pushed the mayor’s car aside and continued to 
the racing grounds. Watson then rushed ahead to 
meet them at the gates. 

“At the First Baptist Church, where he is conduct- 
ing a revival, Brannon said ‘we are for raismg money 
for polio but will not desecrate the Lord’s day for it. 
Other sins of the nation, such as this, are the cause of 
the turmoil in the world.’ 

“Pleased with the extra attention brought to the 
racing meet by the march, H. G. (Pappy) Fiske, Rio 
Grande Horsemen’s Association secretary, predicted 
a record turnout for next Sunday’s meet, which he 
didn’t even announce until after the protest parade.” 
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Since liberty is the heritage of all men, why not send LIBERTY, 
the Magazine of Religious Freedom, to at least five of your friends 
and neighbors. Help them to become more familiar with the 
principles that you hold so dear. 


Believing that many of our readers would like to aid the cause of 
religious freedom in this way, we have prepared an order form 
that can be used in sending in a list of subscriptions. This coupon 
appears below. 


Should you wish to send in more subscriptions than this coupon 
provides for, you may attach an additional sheet of paper, listing 
names and addresses. 


Please send LIBERTY, the Magazine of Religious Freedom, pub- 
lished in the nation’s capital. 
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Sunday Movies in Néw Jersey 


Tur Wasurneron Darry News, of Jan- 
uary 29, 1951, contained the following dispatch from 
Moorestown, New Jersey. 

“The town’s only movie theater, suffering from 
lack of attendance, defied Sunday blue laws yesterday 
and gave three performances of a film called ‘T’ll 
Get By.’ 

“The local council of churches said they would go 
to court for an order banning any further Sunday 
movies.” 


Church School Busses Accorded 
Highway Protection 


Trenton, N.J.—Drivers on New Jersey 
highways will be required to observe the same safety 
rules when approaching parochial school busses as 
for public school carriers if a new version of the state 
motor vehicle laws is adopted by the legislature. 

“Proposed legislation to revise the present laws 
has been amended to broaden the definition of ‘school 
bus,’ making it include vehicles owned by religious 
or other charitable organizations. The amendment 
was requested by Roman Catholic authorities.”— 
Religious News Service, Feb. 1, 1951. 

Why not ? 


Intolerance in Greece 
Tue Frye rrvrrs of a union of church and 
state are revealed in this dispatch from Athens: 

“The Greek Ministry of Cults has rejected a peti- 
tion by the Greek Evangelical Church to build a house 
of worship in the village of Neos Mylotopos in 
Macedonia. - 

“The ministry reportedly acted on the advice of 
Greek- Orthodox Metropolitan Pandeleimon of Ed- 
hessa. The metropolitan submitted a report stating 
that while he had no personal objection to the erection 
of the proposed Evangelical church, he felt-that local 
inhabitants ‘would not tolerate such a building in 
their village.’ 

“Under the law, Greek Orthodox authorities are 
entitled to be consulted in all eases where non-Ortho- 
dox groups propose to erect a religious building. The 
application for the Neos Mylotopos church was signed 
by 63 heads of families in the area. 

“Commenting on the Ministry’s decision, Dr. G. 
Hadjiantoniou, moderator of. the Greek Evangelical 
Church, said: 

“Tt is very sad that the Orthodox Church of 
Greece, whieh has received so many thousands of dol- 
lars from the Protestant churches of America, should 
reject this petition. 

“ ‘Our whole Church is stunned by this act of in- 
tolerance.’ ” 
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Roger Williams, the Apostle of Soul Liberty, Was 
Forced to Leave His Home and Family in the Midst 
of Winter to Escape the Persecution of a Church- 
State Regime. He Found Refuge With a Friendly 
Indian Tribe, the Narragansets 


Roger Williams 





Russell Harlan, Artist 


By the EDITOR 


Liverare Americans have for centuries 
praised the great contribution of Roger Williams to 
the cause of individual freedom. A book, copyrighted 
in 1941 and written by a man who is at least not a 
native-born American, refers to him thus: “As for 
the tolerance of Roger Williams, this is largely a 
myth. He was a contentious fellow, never happy ex- 
cept when he was quarrelling with somebody.” 

Such is the way—the easy way, the contemptuous 
way—that. this great man is dismissed by one whose 
writings show that he is as far from Williams as the 
poles are apart. Only ignorance or willful prejudice 
could prompt such a description. The later admission 
that “we must give the man credit for the courage of 
his convictions,” is indeed faint praise. 

No one man in the history of the New World 
contributed more to a clear understanding of the 
fundamental rights of man or stood more firmly for 
them. Such a man as Williams is always misunder- 
stood. He unsettled old customs and challenged arbi- 
trary power. It was charged against even Paul and 

‘Silas when they taught in a new place that “these 
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that have turned the world upside down are come 
hither also.” 

Williams was a thorn in the flesh of those who 
were arrogating to themselves power that belonged 
to God only—to those who dared to sit in judgment 
on the motives of their fellows and enact laws and 
establish customs that would contravene human rights. 
That he was sincere was proved by his being willing 
to face the wilderness in a New England winter rather 
than to stifle his conscience with implied agreement 
with error. In the quaint language of the period in 
which he lived he stated some great truths so force- 
fully that lovers of liberty still read them with won- 
der to think that in his day there was even one man 
who saw principles of liberty so clearly and stood 
for them so uncompromisingly. 

Rhode Island is the smallest of our States, having 
only 1,053 square miles of land surface, less than is 
found in a score of counties in Texas. But as long 
as men have liberty Rhode Island will be remembered, 
for Roger Williams founded it and lived there. 

In the United States Capitol, where each State 
is permitted to have statues of two of its most illus- 
trious citizens, one of the men from Rhode Island is 
Roger Williams. The sculptor has put in his hand a 
book on which are the words “Soul Liberty 1636.” 
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Children’s Cathedral 


Last year there was dedicated at Mooseheart, Illinois, an 
edifice known as the Mooseheart House of God, but also referred to as 
Children’s Cathedral. The funds for this beautiful temple were raised 
by popular subscription from the “nearly one million members of the 
order.” Mooseheart is maintained “for the care, education and spiritual 
training of dependent children of deceased members.” It has a popula- 
tion of almost one thousand, from “babes in arms to young men and 
women about to graduate from high school.” 

This church is believed to be the first one in the world erected 
apart from the direct sponsorship of any religious body. Not only is 
there a main auditorium seating more than seven hundred worshipers, 
but there are also Protestant and Catholic chapels complete in them- 
selves. The main church will be used for joint services, and also by 
Jewish, Orthodox, and other groups which have children at “Child City.” 

The influence of religious teachings must be enhanced by such a 


house of worship. 








